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ection 1.01

mﬁ) to have a water supply for these purposes; and-J N

WHOLESALE WATER SUPPLY CONTRACT

This WHOLESALE WATER SUPPLY CONTRACT ("Contract") is entered into as of
this ~7  day of - , 2006 (the "Contract Date") between KEMPNER WATER
SUPPLY CORPORATION ("KWSC"), a Texas water supply corporation, and the CITY OF
LAMPASAS, TEXAS, a Texas municipal corporation (the "City") (collectively referred to
herein as the "Parties"). This Contract is attached to and, executed contemporaneously with the
Settlement Agreement of this same date between the same Parties in the case styled Kempner
Water Supply Corp. v. Central Texas Water Supply Corp., Civil Action No. 207477, in the 169"
Judicial District of Bell County, Texas.

PREAMBLE AND WITNESSETH

WHEREAS, KWSC is a Texas non-profit corporation, organized and established under
Chapter 67, Texas Water Code (formerly Article 1434a, R.C.S. of Texas 1924, as amended), and
KWSC independently owns and operates its potable water distribution system in order to provide

potable water to its customers; and

WHEREAS, KWSC has contracted with the Brazos River Authorit ("BRA“);to Teserve

raw water in Stlllhouse Hollow Reservmr ("Stﬂlhouse ") in order to have a warter Supply for these
Ppurposes; and \

WHEREAS, the City is a Texas municipal corporation chartered under Article XI, § 5 of
the Texas ”"nstuuuvn and the City independently owns and -operates its potable water
distribution system in order to provide potable water to its various classifications of customers;

and

WHEREAS, the City has contracted with thé BR./§, to reserve water in Stillhouse in order

\"-«u,;w" )

WI{EREAS, the Parties entered into a Water Sale and Purchase Contract dated December
19, 1979 ("1979 Contract") and a First Amendment to Water Sale and Purchase Contract dated
July 22, 1985 ("1985 Contract"), whereby the City contracted with KWSC for KWSC to (i) have
constructed by CTWSC a water treatment plant and (i) construct and operate a water
transmission system designed, in part, to transport water from Stillhouse and deliver it to the

City; and ™~

WHEREAS, in order for KWSC to obtain the necessary financing to construct
improvements to its system for the benefit of the City and its customers, KWSC sought funding
from Farmer’s Home Administration, now the U.S. Department of Agriculture - Rural
Development ("USDA-RD"), and the City passed a resolution authorizing the City's payment of
a portion of the debt service on such funds; and
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WHEREAS, USDA-RD required the Parties to pledge the 1979 Water Sale and Purchase
Contract and the 1985 First Amendment to Water Sale and Purchase Contract as security for the
loan to KWSC and loan to CTWSC to construct improvements to deliver treated water to

KWSC; and

WHEREAS, KWSC entered into a Wholesale Water Supply Contract with Central Texas
Water Supply Corporation ("CTWSC") dated May 16, 2000 ("2000 Contract™), pursuant to
which CTWSC agreed to withdraw, treat and transmit treated water reserved by KWSC and the
City n Stillhouse to KWSC in accordance with the terms of that Contract; and

WHEREAS, as part of settlement of litigation between the Parties in 2001, the Parties
agreed that the 1979 Contract and 1985 Contract needed to be amended, modified and

completely replaced by the Wholesale Water Supply Contract entered into as of September 13,
2001 (the "2001 Contract"), which 2001 Contract reaffirmed the Parties’ unconditional

obligations with respect to the USDA loans; and

WHEREAS, the 2001 Contract was predicated upon, and included provisions derived

- w b from, the 2000 Contract; and

ﬂ WHEREAS, USDA-RD did not approve or concur in the 2000 Contract; and

.
“ WHEREAS, although USDA-RD has not yet concurred in the 2001 Contract, the Parties
‘have operated pursuant to the 2001 Contract to this date; and

WHEREAS,W between and among KWSC, the City, and CTWSC,
resulting in litigation brought by KWSC in Cause No. 15,419, Kempner Water Supply

Corporation vs. Central Texas Water Supply Corporation, 27" Judicial District Court of
Lampasas County, Texas, said lawsuit having been transferred to Bell County and now referred

to as Cause No. 207,477 C, Kempner Water Supply Corporation vs. Central Texas Water Supply
Corporation, 169" Judicial District Court of Bell County, Texas; and

WHEREAS, KWSC and CTWSC entered into an Agreement for Sale, as defined herein,
subject to conditions precedent to closing specified therein, including, but not limited to,
obtaining approval of USDA-RD and certain loans from the Texas Water Development Board;

and
WHEREAS, USDA-RD by letter dated February 9, 2006, informed CTWSC and KWSC

that 1t had approved the Agreement for Sale; and

WHEREAS, KWSC and CTWSC entered into a Wholesale Water Supply Contract dated
August 2, 2005 ("2005 Contract"), which was approved by USDA-RD on November 9, 2005,

and which was effective December 1, 2005; and

WHEREAS, KWSC and CTWSC entered into a Settlement Compromise and Release
Agreement dated August 1, 2005, subject to approval by USDA-RD of the 2005 Contract; and

2
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WHEREAS, the 1979 Contract, the 1985 Contract, and the 2001 Contract are hereinafter
collectively called the "Prior Agreements"; and

WHEREAS, the Parties agree that the 2001 Contract needs to be amended, modified and
completely replaced by this new Contract, subject to the concurrence of USDA-RD; and

WHEREAS, the provisions of this Contract are substantially similar in intent and concept
to the provisions of the 2001 Contract and reaffirm the unconditional obligations of the Parties

with respect to the USDA loans; and

WHEREAS, subject to the provisions set out herein, KWSC desires to transmit treated
water to the City and the City desires to receive treated water from KWSC in accordance with

the terms of this Contract; and

WHEREAS, the City has intended by this Agreement to reserve sufficient water
treatment plant, storage and transmission capacity in order to meet its regulatory requirements;

and

WHEREAS, KWSC has intended historically, and in this Agreement intends for the
future, to supply the City with treated water in capacities and at pressures consistent with the
design parameters of the KWSC and the CTWSC systems, taking into account both the current
and future legitimate water supply requirements of the City and the current and future legitimate
water storage transmission, capacity and pressure requirements necessary to allow KWSC and
the City to meet their own respective regulatory requirements, but without warranty that
KWSC's performance under this Agreement will enable the City, at all times and under all
circumstances, to meet all of its regulatory requirements by way of reliance upon flow rates and
pressures afforded solely by the KWSC system hereunder; and

WHEREAS, the City and KWSC desire to work together as good neighbors to provide
potable water 1o meet their customers' respective needs, both now and in the future.

NOW, THEREFORE, in consideration of the mutual covenants and agreements herein
contained and subject to the terms and conditions set forth in the Settlement Agreement of even
date herewith between these Parties, as supplemented by the terms and conditions hereafter set

forth, KWSC and the City agree and contract as follows:

ARTICLE L
GENERAL PROVISIONS

1.1 Definitions

The following terms and expressions as used in this Contract, unless the context clearly
shows otherwise, shall have the following meanings:
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"Adjusted CTWSC Debt Service" means, upon closing of the Agreement for Sale, (i)
KWSC’s ten percent share of the payments on CTWSC USDA-RD Loan 91-01 and (i1) 90
percent of the debt service on the refinanced principal balance of CTWSC USDA-RD Loan 91-

06 which KWSC will refinance with proceeds of TWDB Loan 1. Q41+
\

"Adjusted KWSC Debt Service" means (1) the debt service on KWSC USDA-RD Loan
91-06 and (ii) the debt service on the refinanced principal balance of KWSC USDA-RD Loan
91-07 which KWSC will refinance with proceeds of TWDB Loan 1.

"Agreement for Sale" means that "Agreement for Sale and Conveyance of a Segment of
Water System Between and Including State Highway 195 Pump Station Site and Ivy Mountain
Tank Site," executed between CTWSC and KWSC on August 2, 2005,

"Board" means the governing body of KWSC.
"BRA" means the Brazos River Authority in Waco, Texas.

"CTWSC" means Central Texas Water Supply Corporation.

"CTWSC Common System" means all facilities of the CTWSC Existing System from the
existing raw water intake facilities, through the existing CTWSC Water Treatment Plant, to the
CTWSC System Junction, including upon construction the 18-inch parallel line to be constructed
by CTWSC which is Item 3 on Exhibit B, and then west approximately 7,400 feet from the
corner of Chaparral Road and Stillhouse Lake Drive to the point where the twenty-four (24) inch
pipeline ends and the thirty (30) inch pipeline begins on Chaparral Road across the street from
Doc Curb’s driveway ("Doc Curb’s Place"), as shown on the System Map defined herein and

attached hereto as Exhibit A.

"CTWSC Current Debt Service" means KWSC's ten (10) percent share of the payments
on CTWSC USDA-RD Loan 91-01, and KWSC's 90 (90) percent share of the payments on
CTWSC USDA-RD Loan 91-06.

"CTWSC Energy Costs" means the amounts paid by CTWSC for electrical energy
required to operate the CTWSC Existing System only. CTWSC Energy Costs are limited to
those energy costs associated with the withdrawal of water from Stillhouse, operating the
existing Water Treatment Plant, and pumping water from the existing Water Treatment Plant at
its current capacity via the high service pumps, same being included in the cost KWSC pays per
1,000 gallons of water per Section 2.03 of the CTWSC Wholesale Contract. CTWSC Energy
Costs shall not include energy expenses for any CTWSC New Facilities.

“CTWSC Existing System” means the existing water intake structure, the CTWSC Water
Treatment Plant at its current rated capacity of 14.35 MGD, the existing storage facilities, pump
stations and transmission mains, lighting, and all other facilities currently operated by CTWSC

4
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for the supply, treatment and transmission of treated potable water. The CTWSC Existing
System, as constituted m 1999, is described in detail in the Roming Report. The CTWSC
Existing System also includes: (i) improvements made since the date of the Roming Report and
prior to the date of this Agreement and (i1) those facilities to be built that are described as Item
No. 3, Item No. 4, Item No. 5, Item No. 6, and Item No. 7 in the Kallman Estimate defined
herem and attached hereto as Exhibit B. The CTWSC Existing System shall not include
facilities of the CTWSC Existing System that are transferred to KWSC upon closing of the
Agreement for Sale, or any CTWSC New Facilities.

"CTWSC New Facilities" means any new facilities constructed by CTWSC after
October 27, 2005 including, but not limited to, any new intake structure, new storage facilities,
new pump stations, new transmission mains, a new plant or expansions at the location of the
current CTWSC Water Treatment Plant, a new treatment plant at another location, and
improvements identified as Item No. 1 and Item No. 2 on the Kallman Estimate. The term
"CTWSC New Facilities" shall not include those facilities described as Item No. 3, Item No. 4,
Item No. 5, Item No. 6, and Item No. 7 in the Kallman Estimate.

"CTWSC Operations and Maintenance Expenses" means those expenses defined in
Section 3.5.B.2.

"CTWSC System Component” means each individual component of the CTWSC
Existing System as defined above.

"CTWSC System Junction" means the junction where the twenty-four (24) inch pipe
leaving the CTWSC Water Treatment Plant splits west to a twenty-four (24) inch pipe serving
CTWSC customers to the west, and east to a sixteen (16) inch pipe serving CTWSC customers to
the east, as shown on the Roming Report map dated February 23, 1999 as 24" x 24" Junction.

"CTWSC Water Treatment Plant" means those CTWSC System Components required to
receive and treat raw water and deliver it into the plant clearwell, including all vessels, mixing
equipment filters and chlorination equipment or other equipment, including pumps required to
distribute potable water into the CTWSC Existing System.

"CTWSC Water Treatment Plant Capacity" means the continuous twenty-four (24) hour
per day potable water production capacity of the current CTWSC Water Treatment Plant, which
is currently rated to be 14.35 million gallons per day, as set forth in the Roming Report.

"CTWSC West System" means all CTWSC facilities west of the junction where the
twenty-four (24) inch pipe ends and the thirty (30) inch pipe begins on Chaparral Road, referred
to herein as Doc Curb’s Place as shown on the System Map, to and including the meter station at

the discharge side of the 2.0 million gallon Ivy Mountain Tank (provided, however, if the
transaction 1 the Agreement for Sale closes, "CTWSC West System” shall mean all CTWSC

facilities west of the junction where the twenty-four (24) inch pipe ends and the thirty (30) inch
pipe begins on Chaparral Road, referred to herein as Doc Curb’s Place, to and including the
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meter station to be constructed under the Agreement for Sale at the State Highway 195 Pump
Station).

"CTWSC Wholesale Contract" means that Wholesale Water Supply Contract between
CTWSC and KWSC dated October 27, 2005 (as it may be permissibly amended from time to
time by CTWSC and KWSC).

"Council" means the governing body of the City.

"Donnell Tank" means the water storage tank located approximately three-quarters of a
mile north of F.M. 2808, as shown on the System Map.

"Effective Date" of this contract shall be the date this Contract has received concurrence
by USDA-RD in writing which written concurrence shall be attached hereto as Attachment 1.

"Effective Water Storage Tank Capacity" means the available storage volume of the tank
contained within the tank between the floor of the tank and an upper level six inches below the
lowest point of either the overflow weir or overflow pipe.

"Escalator”" means a factor used to increase the capital improvement charge per thousand

gallons.
"FPS" means feet per second.

"Force Majeure" means such term as it is defined in Section 5.01 of this Contract.

"Georgetown Road Tank" means the water storage tank located on Georgetown Road
south of the City, as shown on the System Map.

"GPM" means gallons per minute.

"Hewgley 0.25 Tank" means the water storage tank located on F.M. 580 northeast of the
City, as shown on the System Map.

"Hewgley 2.0 Tank" means the water storage tank located on F.M. 580 northeast of the
City, as shown on the System Map.

"Improvements" means any reasonable modifications or additions to the KWSC System
or the CTWSC Existing System that create additional capacity or cost savings for either Party.

"Kallman Estimate" means Steven D. Kallman’s October 6, 2004 Project Cost Estimate
attached hereto as Exhibit B.
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"KWSC Current Debt Service" means the debt service on KWSC USDA-RD Loan 91-06
and USDA-RD Loan 91-07.

"KWSC Energy Cost" means, upon closing of the Agreement for Sale, certain amounts
paid by KWSC for electrical energy relating to the State Highway 195 Pump Station as defined
m Section 3.5.D.1. Energy costs agreed by the Parties for Improvements as set forth in Section

3.1.C shall be billed and adjusted pursuant to Section 3.5.D.1.

"KWSC Existing System" means the KWSC Transmission Line (commencing at the Ivy
Mountain Tank Outlet), the KWSC System Junction, the KWSC North Transmission Line to
Lampasas, the KWSC South Transmission Line to Lampasas, the Hewgley 2.0 Tank, the
Hewgley 0.25 Tank, the Georgetown Road Tank, the Donnell Tank, and the KWSC Pump

Station.

"KWSC New Facilities" means new facilities that KWSC proposes as of the date of this
Contract and/or thereafter to construct, including a new raw water intake structure, raw water
line, water treatment plant and transmission line that is proposed to connect to the State Highway

195 Pump Station.

"KWSC North Transmission Line to Lampasas" means that existing transmission line,
consisting of 24-inch piping, 20-inch piping, and 18-inch piping, generally located in the rights-
of-way of F.M. 2313 and F.M. 580 and transporting water from the KWSC System Junction to a
metering station located on E.M. 580 northeast of the City, as shown on the System Map.

“KWSC Operation and Maintenance Cost" or "KWSC O&M Cost" means the costs
defined 1n Section 3.5.B.1.

"KWSC Pump Station Site" means the location of the former water pumping station
located on KWSC property within the City of Kempner, as shown on the System Map.

"KWSC Purchased Facilities" means the facilities serving both Parties and included in
the Subject Water System described in the Agreement for Sale, including the State Highway 195
Pump Station, the 2,000,000 gallon tank at the State Highway 195 Pump Station, the
transmission line from the State Highway 195 Pump Station to Ivy Mountain Tank, and the Ivy

Mountain Tank.

"KWSC South Transmission Line to Lampasas” means that existing transmission line,
consisting of 24-inch piping and 20-inch piping, generally located in the right-of-way of U.S.
Highway 190 and transporting water from the KWSC System Junction to a metering station
located on U.S. Highway 190 east of the City, as shown on' the System Map.

"KWSC System" means the KWSC Existing System and, upon closing of the Agreement
for Sale and acquisition of the Subject Water System thereunder, the KWSC Purchased

Facilities.
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"KWSC System Component” means each individual component of the KWSC Existing
System and, upon closing of the Agreement for Sale, the KWSC Purchased Facilities.

"KWSC System Junction" means the point in the City of Kempner where the KWSC
Transmission Line, the KWSC South Transmission Line to Lampasas, and the KWSC North
Transmission Line to Lampasas meet, as shown on the System Map.

"KWSC Transmission Line" means the existing transmission line, consisting of 30-inch
and 27-inch piping, transporting water from the Ivy Mountain Tank Outlet to the KWSC System

Junction, as shown on the System Map.

"MGD" means million gallons of water over a daily period of twenty-four (24) hours.

"Pipeline Capacity" means the quantity of water in MGD passing through a section of
pipeline with a specific cross-sectional area (A) at a specific, velocity (V).

"Points of Delivery" means the two points designated in this Contract where water
delivered by KWSC to the City will be metered. At this time it means at the existing two meters
located on F.M. 580 northeast of the City and on U.S. Highway 190 east of the City, as shown on

the System Map.

"Reserved Capacity" means capacity in treatment, storage, and transmission in raw water
lines, treated water lines, ‘tanks and pumps that a Party has reserved pursuant to this Contract.

Reserved Capacity does not confer rights of ownership on the Parties.

"Roming Report" means that engineering report dated February 1999 prepared by
Roming, Parker & Kasberg, L.L.P.,, consulting engineers in Temple, Texas, entitled The
Evaluation and Analysis of Central Texas Water Supply Corporation Facilities.

“State Highway 195 Pump Station” means the facilities located on the State Highway 195
Pump Station site shown on the System Map and includes, without limitation, the 2.0 million
gallon storage tank, pumps, pump stations, pipes, valves, buildings, structures, foundations,
fencing, towers, water mains, distribution lines, equipment, facilities, electrical connections,
lighting, meters, meter vaults, motors, conduits, transformers, generators, hardware, input lines
from the CTWSC System, output lines to the Ivy Mountain Tank Site, yard piping, utility lines,
utility facilities and improvements, street and drainage improvements, and all infrastructure at
the site used for storage, distribution and transportation of water.

"State Highway 195 Pump Station Capacity" means the maximum continuous water
measured in gallons per minute which can be pumped from the station when the associated
ground storage tank from which the pumps take suction 1s at its lowest acceptable level, the
largest single pump is out of service and the pressure at the discharge point of the pump is at
maximum design pressures (1.e., the design assumes the Ivy Mountain tank is full)
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"State Highway 195 Pump Station Tank means the cxistiné 2,000,000 gallon tank at the
State Highway 195 Pump Station.

"StilThouse" means Stillhouse Hollow Reservorir.
"Stored Water" means raw water in Stillhouse Hollow Reservoir.
"System Map" means the map attached hereto as Exhibit A.

"TCEQ" means the Texas Commission on Environmental Quality or any successor entity
thereto.

"TWDB" means the Texas Water Development Board or any successor entity thereto.

"TWDB Loan" means one or more loans from TWDB with proceeds of approximately
$33,000,000.00, pursuant to a TWDB loan commitment which will expire on November 30,
2006, to provide the necessary funding for KWSC to (1) construct a water treatment plant and
related facilities; (i1) purchase certain facilities from CTWSC, which purchase includes paying to
USDA-RD an amount necessary to prepay the outstanding balance of CTWSC USDA-RD Loan
91-06 as set out in the Agreement for Sale; and (iil) prepay the outstanding balance of KWSC
USDA-RD Loan 91-07 and all other outstanding KWSC indebtedness to USDA-RD.

"TWDB Loan 1" means a TWDB Loan with proceeds of approximately $8.5 million (of
the $33,000,000..00 as defined in TWDB Loan) which is the anticipated source for prepayment
of CTWSC USDA-RD Loan 91-06 and KWSC USDA-RD 91-07, the current principal balances
of which are approximately $3,081,000 and $2,215,540 respectively (the final principal balance
amounts upon prepayment shall be included in the amortization schedules to be attached as

Exhibit C hereto).

"TWDB Loan 2" means a TWDB Loan with proceeds of approximately $24.5 million (of
the $33,000,000.00 as defined in TWDB Loan) from the Rural Water Assistance Funds, for,
among other things, construction of the KWSC New Facilities.

"USDA-RD" means the United States Department of Agriculture-Rural Development or
any successor entity thereto.

1.2 Construction

A. General. Unless the context requires otherwise, words of the masculine gender
shall be construed to include correlative words of the feminine and neuter genders and vice
versa, and words of singular number shall be construed to include correlative words of plural
number and vice versa. This Contract and all the terms and provisions hereof shall be constructed
to effectuate the purposes set forth herein and to sustain the validity of this Contract.
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B. Effect of Reservation of Capacity. Capacity Reservation in this Contract is not
intended, and shall not be construed, to convey an ownership interest in the structures or

facilities.

L Compliance with Regulations. The terms of this Contract shall be construed so as
to comply with all applicable laws and rules, including without limitation the rules of USDA-

RD.

D. Effect of Agreement for Sale. The Parties acknowledge and agree that the rights
and obligations of CTWSC and KWSC under the Agreement for Sale are contingent upon
conditions set forth in Article IV thereof and that certain of such contingencies are not within
KWSC’s control. The Parties agree that this Contract shall be effective upon the terms set forth

herein irrespective of the status of the Agreement for Sale.

1.3 Closing of Transactions in Agreement for Sale

A. Under the Agreement for Sale, KWSC proposes to acquire certain CTWSC
facilities called therein the "Subject Water System." The Subject Water System includes the
State Highway 195 Pump Station Site, the transmission line (including easements) connecting
the State Highway 195 Pump Station site to the Ivy Mountain Tank site, and the Ivy Mountain
Tank, site, with related real property and improvements, as shown on the System Map, and as
further defined and described in the Agreement for Sale. The 2001 Contract reserved to the City
certain storage, pumping and transmission capacities in components of the Subject Water System
including the State Highway 195 Pump Station and 2,000,000 gallon storage tank; the
transmission line from State Highway 195 Pump Station site to the Ivy Mountain tank site, and
the Ivy Mountain Tank.

B. Upon closing of the Agreement for Sale, KWSC will purchase the Subject Water
System, and as part of the purchase, funds from TWDB Loan 1 will be used for CTWSC to
prepay CTWSC USDA-RD Loan 91-06 pursuant to the Agreement for Sale. KWSC will tender
prepayment for KWSC USDA-RD Loan 91-07 pursuant to Section 3.4.C., The principal
balances of both loans will be refinanced by proceeds of TWDB Loan 1. KWSC shall provide
the City with copies of the closing documents for the Agreement for Sale and for the closing of
TWDB Loan 1. KWSC shall provide amortization schedule(s) for the TWDB-refinanced
principal balances of CTWSC USDA-RD Loan 91-06 and KWSC USDA-RD Loan 91-07 for the
City’s reference and for use in calculation of the Adjusted CTWSC Debt Service and Adjusted
KWSC Debt Service hereunder. The amortization schedule(s) shall be attached hereto for

reference as Exhibit C.

C. Billing changes upon closing of Agreement for Sale: Upon closing of the
Agreement for Sale,

L. The City’s monthly invoice for CTWSC Treated Water Cost will exclude
the Energy Costs and CTWSC O&M Expense related to the KWSC Purchased Facilities.
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Instead, KWSC shall bill KWSC Energy Cost and KWSC O&M Cost separately for the KWSC
Purchased Facilities as set forth in Section 3.5.

2. The City’s monthly mvoice for CTWSC and KWSC Debt Service will
exclude monthly payments toward debt service for CTWSC USDA-RD Loan 91-06 and KWSC
USDA-RD Loan 91-07. Instead, the City will be billed, on the same schedule as KWSC pays
its debt service to TWDB, whether monthly, semi-annually or annually, for payments towards
debt service on the TWDB-refinanced principal balances of CTWSC USDA-RD Loan 91-06

and KWSC USDA-RD Loan 91-07.

3. Within 90 days after the Contract Date, the Parties shall meet to develop a
mutually agreed bill format.

ARTICLE I
REPRESENTATIONS AND WARRANTIES

2.1 Representations and Warranties of KWSC

KWSC hereby represents and warrants that this Contract has been or will be duly
executed by the Parties hereto and that thereafter the Contract will be mn full force and effect
upon written notification of concurrence by USDA-RD; that KWSC has full power and authority
to sell and convey treated water to the City in accordance with the terms of this Contract; that
KWSC has rights to Stored Water in Stillhouse in a sufficient amount-to supply the treated water
that KWSC requires to meet its needs; and that the execution and delivery of this Contract by
KWSC and the performance by KWSC of the provisions hereof do not and will not conflict with
or comnstitute on the part of KWSC a breach or a default of any provision of any other contract or

agreement of KWSC.

2.2  Representations and Warranties of the City

The City hereby represents and warrants that this Contract has been or will be duly
executed by the Parties hereto and that thereafter the Contract will be in full force and effect
upon written notification of concurrence by USDA-RD; that the City has full power and
authority to purchase treated water from KWSC in accordance with the terms of this Contract;
that the City has rights to Stored Water in Stillhouse in a sufficient amount to supply the treated
water that the City requires to meet its needs; and the execution and delivery of this Contract by
the City and the performance by the City of the provisions hereof do not and will not conflict
with or constitute on the part of the City a breach or a default of any provision of any other
contract or agreement of the City.

11
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ARTICLE IIL
SALE AND PURCHASE OF TREATED WATER;
OPERATING REQUIREMENTS

3.1 Water Conveyance

A. Reserved Water Treatment Plant Capacity. Pursuant to the CTWSC Wholesale
Contract, 7.68 MGD of the Water Treatment Plant Capacity is reserved to KWSC. The Parties
agree that 4.84 MGD of the 7.68 MGD of Water Treatment Plant Capacity reserved to KWSC
pursuant to the CTWSC Wholesale Contract is reserved to the City; provided, however, that 1.06
MGD of the 4.84 MGD of Water Treatment Plant Capacity reserved to the City by this Contract
1s reserved subject to (1) the City's payment in full of the amounts toward CTWSC and KWSC
debt service described in Section 3.4 of this Contract and (i1) the City's agreement to allow
KWSC to use this capacity on an interim basis in accordance with the terms and conditions set
forth in Section 3.2 of this Contract. The remaining 2.84 MGD of Water Treatment Plant
Capacity remains reserved to KWSC. Neither Party shall use the other's reserved capacity

without permission.

B. Reserved Storage and Transmission Capacity.

1. CTWSC Transmission Capacity. The Parties agree that the City shall be
entitled to delivery of treated water at Ivy Mountain Tank in amounts up to the City’s reserved
pipeline capacity (6.9 MGD) from Doc Curb’s Place to the Ivy Mountain Tank. Pursuant to the
CTWSC Wholesale Contract, KWSC contracted with CTWSC to divert, treat and deliver
treated water in quantities required by KWSC up to a maximum of 7.68 MGD, and CTWSC
must deliver such water (up to 7,000 GPM) to KWSC at the metered outlet at the Ivy Mountain
Tank Site. KWSC shall deliver to the City, at the metered outlet at the Ivy Mountain Tank Site,
up to 6. 9 MGD (4792 GPM) of treated water, as follows (the foregoing in no way is intended
to create an additional "Point of Delivery" or to change the defined Points of Delivery):

a. As of the Effective Date, the City’s current reserved capacity in the
CTWSC Water Treatment Plant is 4.84 MGD. At such time as the City desires to receive
delivery in excess of 4.84 MGD of treated water at the metered outlet of the Ivy Mountain Tank
Site, the City shall provide notice to KWSC that it requests additional water treatment capacity,
mn an amount up to 2.06 MGD. The City shall demonstrate financial capability pursuant to
Section 3.1.C. Within 30 months of receipt of the City’s notice, KWSC shall provide the
requested additional water treatment capacity, up to 2.06 MGD, from CTWSC, so that the City
has a total of up to 6.9 MGD in water treatment plant capacity. The City shall pay the reasonable
costs of the added capacity, as follows (i) the lower of (a) the capital cost of the additional water
treatment plant capacity above 4.84 MGD, or (b), if the additional capacity comes from KWSC’s
reserved capacity in the CTWSC WTP, the price pursuant to the right of first refusal set forth in
Section 3.1.D hereof; (i1) energy costs attributable to the added capacity; and (iii) additional
O&M costs as defined and calculated hereunder on a volume basis only (not subject to a floor)
which are attributable to the added capacity, but the City shall not be required to pay any costs
for added pipeline capacity to assure delivery to the City of up to 6.9 MGD from the CTWSC
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Water Treatment Plant to Ivy Mountain Tank. At KWSC’s option, KWSC may provide the
added water treatment plant capacity from its water treatment plant instead of from CTWSC,
with the City to pay the reasonable costs as set forth above, but in no event shall the City’s costs
include any costs for added pipeline capacity to the metered outlet, whether that outlet be at the
195 Pump Station Tank Site or at the Ivy Mountain Tank Site. In the event the City seeks more
than 6.9 MGD of water treatment capacity, the City shall pay the cost of any additional pipeline

capacity needed (above 6.9 MGD).

b. The Parties recognize that despite added treatment capacity for the
City hereunder, and the provisions of Section 3.1.B.1 above, delivery of treated water to the City
Points of Delivery above the City’s imitial Maximum Rate of Delivery (3.51 MGD) may also
require the City to improve the State Highway 195 Pump Station as set forth in Section 3.9.A or
require either or both Parties to provide other Improvements.

C. In the event the Agreement for Sale closes, KWSC shall continue
to provide the following reserved capacities to the City: The Pipeline Capacity of the CTWSC
West System from State Highway 195 Pump Station to Ivy Mountain Tank is 12.18 MGD. The
Parties agree that 6.9 MGD of the Pipeline Capacity in the CTWSC West System from the State
Highway 195 Pump Station to the Ivy Mountain Tank is reserved to the City and shall be used by
no other entity or customer. The remaining Pipeline Capacity (5.28 MGD) is reserved to KWSC.
Neither Party shall use the other’s reserved capacity without permission.

* . KWSC Transmission Capacity

a. KWSC Transmission Line The Pipeline Capacity of the KWSC
Transmission Line will be determined at a water velocity not to exceed six (6) FPS, which results
m a capacity of 19.03 MGD in the 30-inch piping and 15.42 MGD in the 27-inch piping. The
Parties agree that 11.99 MGD of the Pipeline Capacity in the 30-inch piping and 9.71 MGD of
Pipeline Capacity in the 27-inch piping of the KWSC Transmission Line is reserved to the City.
The remaining Pipeline Capacity in the 30-inch piping (7.04 MGD) and the 27-inch piping (5.71
MGD) of the KWSC Transmission Line is and reserved to KWSC. Neither Party shall use the
capacity reserved to the other without permission.

b. KWSC North Transmission Line to Lampasas The Pipeline
Capacity of the KWSC North Transmission Line to Lampasas will be determined at a water
velocity not to exceed six (6) FPS, which results in a capacity of 12.18 MGD in the 24-mnch
piping, 8.46 MGD in the 20-inch piping, and 6.85 MGD in the 18-inch piping. The Parties agree
that 7.67 MGD of the Pipeline Capacity in the 24-inch piping, 5.33 MGD in the 20-inch piping,
and 4.32 MGD in the 18-inch piping in the KWSC North Transmission Line to Lampasas is
reserved to the City. The remaining Pipeline Capacity in the 24-inch piping (4.51 MGD), the 20-
inch piping (3.13 MGD), and the 18-inch piping (2.53 MGD) in the KWSC North Transmission
Line to Lampasas remains reserved to KWSC. Neither Party shall use the capacity reserved to

the other without permission.

13

Error! Bookmark not defined.



& KWSC South Transmission Line to Lampasas The Pipeline
Capacity of the KWSC South Transmission Line to Lampasas will be determined at a water
velocity not to exceed six (6) FPS, which results in a capacity of 12.18 MGD in the 24-inch
piping and 8.46 MGD in the 20-inch piping. The Parties agree that 7.67 MGD of the Pipeline
Capacity in the 24-inch piping and 5.33 MGD of the Pipeline Capacity in the 20-inch piping is
reserved to the City. The remaining Pipeline Capacity in the 24-inch piping (4.51 MGD) and the
20-inch piping (3.13 MGD) in the Kempner South Transmission Line to Lampasas remains
reserved to KWSC. Neither Party shall use the capacity reserved to the other without permission.

3. Reserved Storage Capacity
a. CTWSC Storage Capacity Until closing of the Agreement for

Sale, 90 percent of the Effective Water Storage Tank Capacity of the 2 million gallon tank at the
State Highway 195 Pump Station is reserved to KWSC. The Parties agree that 63 percent of the
90 percent of the Effective Water Storage Tank Capacity of the 2 million gallon tank at the State
Highway 195 Pump Station reserved to KWSC shall be reserved and made available to the City.
The remaining 37 percent of the 90 percent of the Effective Water Storage Tank Capacity of the
2 million gallon tank at the State Highway 195 Pump Station remains reserved to KWSC. Upon
closing of the Agreement for Sale, KWSC shall continue to reserve to the City 63 percent of 90
percent of the Effective Water Storage Tank Capacity of the 2 million gallon tank at the State
Highway 195 Pump Station, or 1,134,000 gallons. The remaining capacity, or 866,000 gallons,

shall be reserved to KWSC.

Until closing of the Agreement for Sale, 95 percent of the Effective Water Storage Tank
Capacity in the Ivy Mountain Tank is reserved to KWSC. The Parties agree that 63 percent of
the 95 percent of the Effective Water Storage Tank Capacity in the Ivy Mountain Tank reserved
to KWSC pursuant to the CTWSC Wholesale Water Supply Contract shall be reserved and made
available to the City. The remaining 37 percent of the 95 percent of the Effective Water Storage
Tank Capacity in the Ivy Mountain Tank remains reserved to KWSC. Upon closing of the
Agreement for Sale, KWSC shall continue to reserve to the City 63 percent of 95 percent of the
Effective Water Storage Tank capacity in the Ivy Mountain Tank, or 1,197,000 gallons. The
remaining capacity, or 803,000 gallons, shall be reserved to KWSC.

Neither Party shall use the capacity reserved to the other without permission. KWSC and
the City recognize that unless and until the transaction set forth in the Agreement for Sale closes,
the operation and control of the water level and capacity in these tanks is the responsibility of

CTWSC and beyond the control of KWSC.

b. KWSC Storage Capacity

The Parties agree that the capacity of the following KWSC System Components is
reserved to each Party as set forth below:

14
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Tank Name Maximum Capacity KWSC Capacity City Capacity

Hewgley 2.0 2,000,000 gallons 0 gallons 2,000,000 gallons
Hewgley 0.25 250,000 gallons 92,000 gallons 158,000 gallons
Georgetown Road 2,000,000 gallons 740,000 gallons 1,260,000 gallons
Donnell 2,000,000 gallons 2,000,000 gallons 0 gallons

Reserved Pump Station Capacity Prior to improvements made in 2003 which were
financed by KWSC, the State Highway 195 Pump Station had an actual pumping capacity for
placing water into the Ivy Mountain Tank, when it is full, at 4,300 gallons per minute ("GPM"),
or 6.19 MGD, of which KWSC had reserved 5.57 MGD of reserved capacity. The Parties agree
that 3.51 MGD of capacity in the State Highway 195 Pump Station shall be reserved to and made
available to the City. Neither Party shall use the other's reserved capacity without permission.

C. Improvements.

L. CTWSC Existing System. KWSC has the right to request that CTWSC
make Improvements to the CTWSC Existing System for the benefit of KWSC. KWSC will give
the City reasonable written notice of any Improvements that KWSC plans to request CTWSC to
make to the CTWSC Existing System. The written notice shall describe, in general terms, the
nature, Jocation, and timing of the Improvements that KWSC is planning to request. Reasonable
notice shall mean not less than 90 days written notice unless: (i) an emergency requires KWSC
to request CTWSC to make Improvements to the CTWSC Existing System within a shorter

Improvements to the CTWSC Existing System within a shorter time period. Within 60 days of
its receipt of such written notice from KWSC, the City has the right to request in writing that
the Improvements that KWSC plans to request that CTWSC make to the CTWSC Existing
System also provide a specific amount of additional capacity for the benefit of the City. If
KWSC receives such a written request from the City, KWSC will include the amount of
additional capacity requested by the City in KWSC's request to CTWSC for Improvements;
however, KWSC shall have no obligation to make any changes to the nature, location, or timing
of KWSC's requested Improvements. In addition, the City may request in writing that KWSC
request CTWSC to make Improvements to the CTWSC Existing System for the benefit of the
City as separate Improvements. If so, KWSC shall make such a request to CTWSC and, for
each Improvement so constructed, shall request that CTWSC cause to be prepared as-built
drawings and engineering reports providing (at a minimum) a narrative description of the
Improvement, with this report to be kept on file at the CTWSC administrative offices, as
provided in the CTWSC Wholesale Contract. The City's written request shall specify the nature
and location of the Improvements requested, the proposed timing of the construction of the
Improvements, and the requested additional capacity to be provided by the Improvements. The
City shall be responsible for providing all information, financing, and other requirements
needed by CTWSC prior to making Improvements for the City.
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The City shall pay its share of all costs associated with the Improvements to the CTWSC
Existing System for the benefit of the City including, without limitation, increased operation and
maintenance expenses, cost of water and debt service. KWSC shall pay its share of all costs
associated with the Improvements to the CTWSC Existing System for the benefit of KWSC
mcluding, without limitation, increased operation and maintenance expenses, cost of water and
debt service. Unless the Parties agree in writing to a different methodology for the payment of
such costs, KWSC may, from time to time, submit invoices to the City for the amounts due under
this section. Each such invoice shall include documentation supporting the amount due. The City
shall pay KWSC the amount due within 30 days of the receipt of an invoice. Capacity created by
the Improvements to the CTWSC Existing System for the benefit of the City shall be reserved to
the City, and capacity created by the Improvements to the CTWSC Existing System for the
benefit of KWSC shall be reserved to KWSC; neither Party shall use capacity reserved to the

other without permission.

2. KWSC System. KWSC has the right to make Improvements to the
KWSC System (which includes, upon closing of the Agreement for Sale, the KWSC Purchased
Facilities), including without limitation parallel new pipelines, for the benefit of KWSC. Upon
request, KWSC shall provide as-built drawings of improvements and upgrades to the KWSC
System (City to pay the reasonable cost thereof). KWSC shall give the City reasonable written
notice of any Improvements that KWSC plans to make to the KWSC System. The written
notice shall describe, in general terms, the nature, location, and timing of the Improvements that
KWSC i1s planning. Reasonable notice shall mean not less than 90 days written notice unless an
emergency requires KWSC to make Improvements to the KWSC System within a shorter time
period. Within 60 days of its receipt of written notice from XWSC, the City has the right to
request that the Improvements that KWSC plans to make to the KWSC System also provide a
specific additional amount of capacity for the benefit of the City. If KWSC receives such a
written request from the City, and the City provides KWSC with evidence of its financial ability
to participate in engineering cost of the proposed Improvements, upon demonstration by the
City of its ability to pay for its share in the proposed Improvements, KWSC will include the
additional capacity requested by the City in the Improvements KWSC makes to the KWSC
System; however, KWSC shall have no obligation to make any changes to the nature, location,

or timing of KWSC's proposed Improvements.

In addition, the City may request that KWSC make Improvements to the KWSC System
for the benefit of the City as separate Improvements. The City's written request shall specify the
nature and location of the Improvements requested, the proposed timing of the construction of
the Improvements, and the requested additional capacity to be provided by the Improvements.
Neither Party shall have the right to unilaterally modify the KWSC System so that the KWSC
System's maximum deliverable capacity is reached. If the City requests that KWSC make any
Improvements to the KWSC System, then KWSC shall engage the services of a registered
engineer to produce the engineering design, including detailed plans and specifications, for the
Improvements in conformance with good engineering practices and the TCEQ design criteria and
construction standards. The plans and specifications shall specify the sizing, routing, materials
selection, cost projections, proposed construction schedule, easements, and anticipated capacity
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of the Improvements. The plans and specifications shall be submitted to the City for review and
approval KWSC may propose reasonably practicable modifications or alternatives to the
proposed Improvements which timely provide the requested additional capacity at reasonable
cost prevailing in the industry for such Improvements. Any dispute between the parties
concerning the proposed Improvements shall be resolved under Section 4.4, If the City is to be a
contracting Party, KWSC shall solicit and publish invitations for bids and award the construction
contract to the lowest responsible bidder to the extent required by law. KWSC shall be
responsible for obtaining all required permits, consents, easements, inspections, tests and
authorizations necessary for the comstruction, and for monitoring the activities of the
construction contractor and day-to-day progress of construction to encourage the timely and
efficient completion. KWSC shall review all change orders to the construction contracts and
shall submit to the City for review and approval any change orders that result in increased costs
to the City and shall prohibit work on change orders that the City has not approved unless

required for an emergency.

The City shall pay all costs associated with Improvements to the KWSC System for the
benefit of the City including, but not limited to, all costs reasonably and necessarily incurred for
design, engineering, construction, easements, permits, consents, authorizations, surveys, tests,
inspections, and financing of such Improvements. Increased operation and maintenance costs of
such Improvements shall be billed pursuant to Section 3.5.C.1. The Parties shall agree in advance
of construction of Improvements as to the defined energy costs, if any, of such Improvements,
and such energy costs shall be billed pursuant to Section 3.5.C.1. For costs other than energy
costs and O&M costs associated with such Improvements KWSC shall, unless the Parties agree
in writing to a different methodclogy for the payment of costs, submit invoices to the City for
amounts due under this section. Each such invoice shall inciude documentation supporting the
amount due. The City shall pay KWSC the amount due within 30 days of receipt of an invoice.
KWSC shall pay all costs associated with the Improvements to the KWSC System for the benefit
of KWSC including, but not limited to, all costs reasonably and necessarily incurred for design,
engineering, construction, easements, permits, consents, authorizations, surveys, tests,
inspections and financing of such Improvements, as well as any increased operation and
maintenance costs of such Improvements. Capacity created by the Improvements to the KWSC
System for the benefit of the City shall be reserved to the City, and capacity created by the
Improvements to the KWSC System for the benefit of KWSC shall be owned by and reserved to

KWSC.

Notwithstanding the foregoing cost provisions, the Parties may mutually determine the
manner and extent to which an Improvement may be funded through the Joint Use Facilities

System Account.

3. KWSC New Facilities. KWSC shall give the City reasonable written
notice of any Improvements that KWSC plans to make to the KWSC New Facilities. The
written notice shall describe, in general terms, the nature, location, and timing of the
Improvements that KWSC is planning. Reasonable notice shall mean not less than 90 days
written notice unless an emergency requires KWSC to make Improvements to the KWSC New
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Facilities within a shorter time period. Within 60 days of its receipt of written notice from
KWSC, the City may request that the Improvements that KWSC plans to make to the KWSC
New Facilities also provide a specific additional amount of capacity for the benefit of the City.
If KWSC receives such a written request from the City and the City provides KWSC with
evidence of its financial ability to participate in engineering cost of the proposed Improvements,
upon demonstration by the City of its ability to pay for its share in the proposed Improvements,
KWSC may include the additional capacity requested by the City in the Improvements KWSC
makes to the KWSC New Facilities; however, KWSC shall have no obligation to make any
changes to the nature, location, or timing of KWSC's proposed Improvements. The City may
also request that KWSC make Improvements to KWSC New Facilities for the City’s benefit; in
the event that KWSC agrees to make such improvements, the procedures applicable to costs of
Improvements to the KWSC System set forth in subsection a. above shall apply to costs of
Improvements to the KWSC New Facilities. Upon request, KWSC shall provide information
(including copies of plans and specifications) to the City, describing the KWSC New Facilities
and proposed operation thereof.

D. Right of First Refusal

1. Parties' Stored Water and/or Capacity. The City agrees that in the event
that it has excess Stored Water or reserved capacity that it desires to relinquish or sell, KWSC
shall have an absolute right of first refusal as to any such excess Stored Water or capacity. The
City shall offer such Stored Water and/or capacity to KWSC in writing. The City's written offer
shall set forth the terms and conditions upon which the City proposes or intends to propose to
sell such Stored Water and/or capacity to any third Party. KWSC will have 60 days from the
date of the City's written offer to accept such offer in writing. If KWSC does not accept the
City's offer within 60 days of the date of such offer, then the City may sell such Stored Water
and/or capacity to a third Party upon the same terms and conditions. If the terms and conditions
of sale change during negotiations with KWSC or any third Party, KWSC retains the right of
first refusal on any new terms and conditions. KWSC agrees that in the event that it has excess
Stored Water or reserved capacity that it desires to relinquish or sell, the City shall have an
absolute right of first refusal as to any such excess Stored Water or capacity. KWSC shall offer
such Stored Water and‘or capacity to the City in writing. KWSC's written offer shall set forth
the terms and conditions upon which KWSC proposes or intends to propose to sell such Stored
Water and/or capacity to any third Party. The City will have 60 days from the date of KWSC's
written offer to accept such offer in writing. If the City does not accept KWSC's offer within 60
days of the date of such offer, then KWSC may sell such Stored Water and/or capacity to a
third Party upon the same terms and conditions. If the terms and conditions of sale change
during negotiations with the City or any third Party, the City retains the right of first refusal on

any new terms and conditions.

2 ‘Third Parties' Stored Water and/or Capacity. The City agrees that in the

P

event that a third Party offers the City Stored Water or reserved capacity in the CTWSC
Existing System, within 10 days of the receipt of such offer, the City shall give KWSC written
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notice of the terms and conditions upon which the third Party has offered to sell the City such
Stored Water or reserved capacity and offer any excess Stored Water or reserved capacity
which the City does not intend to buy to KWSC. KWSC will have 30 days from the date of the
written notice to notify the City in writing that it would like to purchase all or part of the excess
Stored Water and/or capacity on such terms and conditions. KWSC agrees that in the event that
a third Party offers KWSC Stored Water or reserved capacity in the CTWSC Existing System,
within 10 days of the receipt of such offer, KWSC shall give the City written notice of the
terms and conditions upon which the third Party has offered to sell KWSC such Stored Water or
reserved capacity and offer any excess Stored Water or reserved capacity which KWSC does
not intend to buy to the City. The City will have 30 days from the date of the written notice to
notify KWSC in writing that it would like to purchase all or part of the excess Stored Water
and/or capacity on such terms and conditions.

E. Increased or Decreased Capacity

L. CTWSC Existing System. If KWSC's reserved capacity in any CTWSC
System Component is reduced below the amount set forth in this Contract, without any fault or
procurement by KWSC, then the City and KWSC will each bear a pro rata reduction in their
respective reserved. capacities in such CTWSC System Component. If KWSC's reserved
capacity in any CTWSC System Component is increased above the amount set forth in this
Contract by a re-rating of the capacity of such Component, then the City and KWSC will each
receive a pro rata increase in their respective reserved capacities in such CTWSC System
Component. For purposes of this subsection, a Parties' pro rata share is determined by dividing
the capacity reserved to that Party in that CTWSC System Component by the total capacity
reserved. to both KWSC and the City in that CTWSC System Component. This provision does
not apply to any additional capacity that KWSC or the City obtains through the construction of
Improvements or by negotiation with or purchase from CTWSC (or its members), which
capacity is reserved to the Party that paid for or purchased the reserved capacity.

2, KWSC System. If the capacity in any KWSC System Component is
reduced below the amount set forth in this Contract, without any fault or procurement by
KWSC, then the City and KWSC will each bear a pro rata reduction in their respective reserved
capacities in such KWSC System Component. If the capacity in any KWSC System Component
is increased above the amount set forth in this Contract by a re-rating of the capacity of such
Component, then the City and KWSC will each receive a pro rata increase in their respective
reserved. capacities in such KWSC System Component. For purposes of this subsection, a
Party’s pro rata share is determined by dividing the capacity reserved to that Party in that
KWSC System Component by the total capacity reserved to both KWSC and the City in that
KWSC System Component. This provision does not apply to any additional capacity that
KWSC or the City obtains through the construction of Improvements or by negotiation with or
purchase from CTWSC (or its members), which capacity is reserved to the Party that paid for or

purchased the reserved capacity
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F. Modifications Required by Others. In the event that modifications to KWSC
System Components are required by governmental agencies (including, without limitation, Texas
Department of Transportation or a county having jurisdiction) or regulations outside the control
of either Party, then KWSC's share of the reasonable and necessary costs for such modifications
shall be shared proportionately by both Parties in accordance with each Party's pro rata share of
reserved capacity in that Component. KWSC shall provide reasonable notice to the City when a
governmental agency requests a modification, and shall provide the City with an estimate of the
costs of such modification for the City to be used by the City for planning purposes only. .

3.2 Conditions for Temporary Use of City Water Treatment Plant Capacity

A. Until December 31, 2008. KWSC shall be entitled to use 1.06 MGD of Water
Treatment Plant Capacity reserved to the City under Section 3.1.A until December 31, 2008. In
return for the right to temporarily use 1.06 MGD of the City's Water Treatment Plant Capacity,
the Parties' percentage of the CTWSC Cumrent Debt Service under Section 3.3 shall be
temporarily reapportioned, as well as the Parties’ percentage of the CTWSC O&M "Floor" under
Section 3.5.B. From the Contract Date and for so long as KWSC is entitled to use 1.06 MGD
under this Section, the City shall be obligated to pay an amount equal to 49 percent (instead of
63 percent) of the CTWSC Debt Service associated with the Water Treatment Plant, and an
amount equal to 63 percent of the remaining CTWSC Current Debt Service; KWSC shall be
obligated to pay 51 percent of the CTWSC Current Debt Service associated with the Water
Treatment Plant and 37 percent of the remaining CTWSC Current Debt Service. KWSC shall
give the City at least 60 days written notice of the date that KWSC intends to relinquish its right
to use all of the'1.06 MGD of City Water Treatment Plant Capacity. On the-date that KWSC
relinquishes all rights to use of the 1.06 MGD, the percentages of the CTWSC Current Debt
Service shall be reapportioned as set forth in Section 3.4. KWSC shall take all reasonable steps
to ensure that KWSC ceases to use the 1.06 MGD of Water Treatment Plant Capacity on or
before December 31, 2008. If, on June 30, 2008, KWSC is still using all or any part of the 1.06
MGD of Water Treatment Plant Capacity, then, on that date, KWSC shall provide the City with a
written update on KWSC's plan to cease using the 1.06 MGD of Water Treatment Plant Capacity
on or before December 31, 2008. The Parties may mutually agree to extend KWSC’s ability to
use this 1.06 MGD of the City’s Water Treatment Plant Capacitv, one year at a time, for a total
of up to three additional years after December 31, 2008, or until December 31, 2011, by a written
agreement providing a one-year extension, which shall be executed by the Parties at least 60 days
in advance of December 31 of the year in which this temporary use of the 1.06 MGD is due to

expire.

B. Support for Additional Capacity. The Parties acknowledge that each Party may
seek to obtain additional capacity in the CTWSC System in the future. Each Party agrees to fully
cooperate with the other Party's reasonable efforts to obtain additional capacity in the CTWSC

System.

3.3 Pavment of Stored Water
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The City shall be responsible for all fees and payments required by BRA to secure, hold
and assign its Stored Water. KWSC shall be responsible for all fees and payments required by
BRA to secure, hold and assign its Stored Water.

3.4 City Payments Related to Facility Construction

A City Payments Related to CTWSC Facilities Except during times that KWSC
has the right to temporarily use the City's Water Treatment Capacity under Section 3.2, the City
shall pay to KWSC on a monthly basis an amount equal to 63 percent of the CTWSC Current
Debt Service, i.e., (1) an amount equal to 63% of KWSC’s ten percent share of the payments then
being made on CTWSC USDA-RD Loan 51-01 and (1) ah amount equal to 63% of KWSC’s 90
percent share of the payments then being made on CTWSC USDA-RD Loan 91-06. As an
example, for April 2006, such payments by KWSC were respectively $939.00 and $22,324.00,
and City payments would be $591.57 and $14,064.12 (assuming no reduction as provided in
Section 3.2.A). During times that KWSC has the right to use the City's Water Treatment Plant
Capacity under Section 3.2, then the City's percentage of the CTWSC Current Debt Service for
the Water Treatment Plant shall be reduced as provided in Section 3.2.A.

Adjusted CTWSC Debt Service: Upon prepayment of CTWSC USDA-RD Loan
91-06 as set forth in Section 3.4.C below, the City shall pay to KWSC 63% of Adjusted CTWSC
Debt Service, as follows: (i) on a monthly basis, an amount equal to 63% of KWSC’s ten percent
share of the payments on CTWSC USDA-RD Loan 91-01 and (i1) an amount equal to 63% of 90
percent of the debt service on the principal balance of CTWSC USDA-RD Loan 91-06 upon its
refinancing by TWDB with proceeds of TWDB Loan 1 in connection with KWSC’s purchase of
the Subject Water System, as shown on Exhibit C (the amortization schedule described in
Section 1.3.B), on the same basis (whether annual, semi-annual or monthly) as KWSC pays the

debt service on the refinanced principal balance.

B. City Payments Related to KWSC Facilities The City shall pay to KWSC on a
monthly basis an amount equal to 63 percent of the KWSC Current Debt Service, 1.e., an amount
equal to 63% of the debt service then being paid on KWSC USDA-RD Loan 91-06 and KWSC
USDA-RD Loan 91-07. As an example, for April 2006, such KWSC payments were respectively
$27,447.68 and $17,600.00, and City payments would be $17,292.03 and $11,088.00. Adjusted
KWSC Debt Service: Upon prepayment of KWSC USDA-RD Loan 91-07 as set forth in Section
3.4.C. below, the City shall pay to KWSC 63% of Adjusted KWSC Debt Service, as follows: (1)
on a monthly basis an amount equal to 63% of the debt service on KWSC USDA-RD Loan 91-
06 and (i1) an amount equal to 63% of the debt service on the principal balance of KWSC
USDA-RD Loan 91-07 upon its refinancing by TWDB ‘with proceeds of TWDB Loan 1, as
shown on Exhibit C (the amortization schedule described in Section 1.3.B), on the same basis
(whether annual, semi-annual or monthly) as KWSC pays the debt service on the refinanced

principal balance.

C. Prepayment by KWSC of CTWSC and KWSC Current Debt Service KWSC
applied for and received a Joan commitment from TWDB in the amount of $20,226,000.00, and
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such loan commitment will expire on November 30, 2006. The purpose of the TWDB Loans is
to provide the necessary funding for KWSC to: (1) construct a water treatment plant and related
facilities; (i) purchase certain facilities from CTWSC, which purchase includes paying to
USDA-RD an amount necessary to prepay the outstanding balance of CTWSC's USDA-RD
Loan 91-06 as set out in the Agreement for Sale; and (ii1) prepay the outstanding balance of
KWSC’s USDA-RD Loan 91-07. TWDB Loan 1 is the. anticipated source for prepayment of

these two USDA-RD loans.

In order to secure for the Parties the benefit of lower interest rates, KWSC shall use its
best efforts to close TWDB Loan 1 within 90 days following execution by the Parties of this
Contract and a settlement agreement in a form satisfactory to TWDB. Within 45 days following
receipt of the TWDB Loan 1 Proceeds, KWSC shall submit funds in an amount sufficient to
prepay the remaining principal balance plus interest through the date of prepayment of KWSC
USDA-RD Loan 91-07, which amount 1s approximately $2,215,540 at this time. KWSC agrees
it shall prepare and submit all necessary documentation to.USDA-RD to facilitate prepayment of

KWSC USDA-RD Loan 91-07.

In addition, within 45 days following receipt of the TWDB Loan 1 Proceeds and approval
of USDA-RD of the Agreement for Sale, whichever occurs later, KWSC shall submit funds in
the amount of the outstanding balance of CTWSC's USDA-RD Loan 91-06, which as of this date
1s approximately $3,081,000, plus approximately $2,254,577, the purchase price of the CTWSC
facilities. KWSC agrees it shall prepare and submit all necessary documentation to CTWSC and
USDA-RD to facilitate its purchase of the CTWSC facilities and prepayment of CTWSC Loan

91-06.

The City has no obligation to contribute funds toward the purchase price of the CTWSC
facilities pursuant to the Agreement referenced above. KWSC will keep the City informed by
quarterly written reports of its efforts to (i) close the TWDB Loan, (i) close under the
Agreement for Sale, and (iii) prepay KWSC USDA-RD Loan 91-07 and CTWSC USDA-RD

Loan 91-06.

D. Prepayment by City or KWSC of Debt In the event KWSC reasonably decides
that USDA-RD approval for prepayment of CTWSC USDA-RD Loan 91-06 and/or prepayment
(and application of prepayment amounts) to KWSC USDA-RD Loan 91-07 cannot be obtained
despite its best efforts, and in any event by 12 months following the Contract Date (unless a
trend of rising interest rates in the bond market reasonably suggests an earlier deadline),
Kempner will notify the City and afford the City the opportunity to meet and discuss procedures
for the City to prepay its portion of the USDA-RD debt (including some or all of CTWSC and
KWSC debt service) and/or for both Parties to take advantage of lower interest rates. The Parties
agree to work mm good faith to develop a mutually agreeable prepayment protocol so that the
prepayment does not cause a hardship for either Party.

3.5 Payment of Treated Water Cost, CTWSC O&M Expense, KWSC O&M Cost,
Tank Maintenance Cost, and CTWSC Capital Contribution Charge
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The City shall pay to KWSC, on a monthly basis, the following:

A Treated Water Cost: For each 1000 gallons of water delivered to the City at the
City's Points of Delivery, the City shall pay the amount per 1000 gallons that KWSC pays to
CTWSC as CTWSC Treated Water Cost, billed at the initial rate of $.048 per 1000 gallons of
treated water (such rate to be adjusted within 90 days of closing of the Agreement for Sale),
being the same rate per 1000 gallons of treated water charged by CTWSC to KWSC during the
month of January 2006 subject to annual adjustment as provided herein. As an example, using
the amount for cost of water billed to KWSC by CTWSC in April 2006, or $.36 per 1,000
gallons, the City (which was delivered 30,982,000 gallons of water in April 2006), would pay
$11,153.52, or $.36 per 1,000 gallons, as cost of water for that month; the City’s cost of water
payment will vary with the cost of water and volume of water delivered to the City for a
particular month. CTWSC Treated Water Cost shall be based upon (i) the actual calculated costs
for chemicals and (i1) Energy Costs, including energy costs associated with pumping raw water,
running equipment in the Water Treatment Plant, and pumping treated water to the Point of
Delivery to KWSC. For purposes of the City’s payment for treated water cost under this section,
production costs charged to KWSC will be based on the metered usage of treated water by
KWSC at the KWSC Point of Delivery, and will be prorated based on the annual number of
gallons of treated water received by KWSC as a percentage of the total number of gallons of
treated water received by all of CTWSC’s customers. Payment by KWSC to CTWSC, and by
the City to KWSC, of production costs will be based on an amount estimated monthly. The
actual production cost attributable to KWSC, and to the City, will be verified and corrected at the
end of the fiscal year of CTWSC. KWSC will receive either a refund or a bill from CTWSC as a
result of any such correction, and each refund or bill will be itemized and will contain such
explanatory notes and backup invoices, receipts and documentation as may be required in order
to support the annual correction. KWSC will forward a copy of the refund or bill with
attachments from CTWSC to the City. Within thirty days, KWSC shall conduct an audit of the
amounts paid by the City as CTWSC Treated Water Cost in the preceding year. The City will
then receive either a refund or a bill, and each refund or bill will be itemized and will contain
such explanatory notes and backup mvoices, receipts and documentation as may be required in
order to support the annual correction. Upon closing of the Agreement for Sale, CTWSC
Treated Water Cost shall not mclude Energy Costs for the KWSC Purchased Facilities which

shall be separately billed as set forth in Section 3.5.C below.

B. CTWSC Operation and Maintenance Expenses

L. City Payment of CTWSC O&M Expense. The City shall pay to KWSC
on a monthly basis a percentage of CTWSC Operations and Maintenance Expense on the
CTWSC Existing System (as further defined below, "CTWSC O&M Expense"). The City’s
percentage for each month shall be the City Percentage defined in Section 3.5.C.1. The City
Percentage shall be applied to the amount of CTWSC O&M Expense which is calculated by
applying to CTWSC O&M Expense the percentage created by dividing the volume of treated
water delivered to KWSC by the total volume of treated water delivered to all customers of
CTWSC and multiplying by 100, and which is billed to KWSC by CTWSC. As an example,
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using the amount of CTWSC O&M Expense billed to KWSC by CTWSC in April 2006, or
$56,577.00 (a month in which KWSC was delivered 90,813,000 gallons and the City was
delivered 30,982,000 gallons), the City’s O&M Expense payment for that month would be
$19,304.07; the City’s CTWSC O&M Expense for a particular month will vary with the amount
of CTWSC O&M Expense for that month and the City’s monthly volume use percentage of
water for that month (the “City Percentage,” defined in Section 3.5.C.1). In the event that
KWSC contracts with CTWSC to pay a "floor" or take-or-pay percentage of such CTWSC
O&M Expense, then (1) the City will not agree to a floor in excess of 42% and (i1) to the extent
that any floor applies to CTWSC O&M Expense in a particular month, the City and KWSC will
pay that increment based on the ratio of their respective capacities in their 7.68 MGD of WTP
capacity, which are currently 63% for the City and 37% for KWSC. This ratio shall not be
adjusted, even if KWSC relinquishes its capacity in the CTWSC Water Treatment Plant, unless
the City acquires KWSC capacity in the CTWSC Water Treatment Plant. Thus, the City’s
"floor," to the extent applicable, will never exceed 26.4% (ie., 63% of 42%), unless the City
subsequently acquires a portion of KWSC’s capacity. See examples of calculations in
Exhibit D. In the event the Parties learn that CTWSC will incur an expense that will increase
the CTWSC O&M Expense, the Parties shall cooperate in an effort to approach CTWSC to
obtain an equitable allocation of such CTWSC O&M Expense and to adjust the payment

schedule.

s Definition of CTWSC O&M Expense. For purposes of this Section 3.5
CTWSC O&M Expense shall mean, during CTWSC’s fiscal year, all direct costs and expenses
incurred by CTWSC for general overhead expenses relating to the Existing System, specifically
including reasonable amounts for: the total annual cost of salaries; all transportation costs; all
office expenses; telephone charges; insurance premiums; all taxes; dues; equipment rentals;
consumable and operating supplies except chemicals; accounting and legal fees; engineering
fees; conferences, education and certification of employees, managers and Board members;
non-capital repairs to the Existing System; maintenance supplies and equipment; independent
contractor fees for nom-capital repairs; SEP Retirement Account payments; TCEQ/EPA
Monitoring Requirements and costs; and solid waste management expenses. Notwithstanding
the foregoing, the following costs and expenses are specifically excluded from CTWSC O&M
Expense, and may not be included within CTWSC O&M Expense: (1) all Operation and
Maintenance Costs of the New Facilities; (ii) all Energy Costs; (iii) all consulting fees and
expenses relating to providing service to new customers or increasing service to current
customers, which shall be paid for by entity requesting service; and (iv) all costs and expenses
(including, without limitation, engineering fees, legal fees, accounting costs and other
consulting fees) relating to a dispute between CTWSC and any member including the City
whenever such dispute shall occur, including any litigation pending at the date hereof, and/or
performance of covenants under agreements between or among CTWSC, the City, and/or

KWSC; and (v) capital improvements.

G KWSC O&M Cost on KWSC System. The City shall pay monthly to KWSC a
percentage of costs actually incurred by KWSC in the previous month for operating and
maintenance expense as defined herein ("KWSC O&M Cost") on the KWSC System.
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1. City Percentage. The City’s percentage of KWSC O&M Cost for each
month shall be calculated by dividing the metered flow of treated water into the City at the City
Points of Delivery by the metered pump discharge flow of treated water from the State
Highway 195 Pump Station (ie., including any flow from KWSC New Facilities) and
multiplying by 100 (this monthly volume use percentage 1s called the "City Percentage"). As an
example, assuming a KWSC O&M cost of $5000.00 in a particular month, and assuming a City
Percentage for that month of 34 percent, the City’s payment of KWSC O&M Cost for that
month would be $1700.00; the City’s payment of KWSC O&M Cost will vary from month to
month depending on the KWSC O&M Cost for that month and the City Percentage for that
month. To facilitate billing, KWSC shall require a meter to be constructed at the inlet to the
State Highway 195 Pump Station Tank as set forth in Item No. 7 of Exhibit B. KWSC shall
also install a meter at its point of entry at the State Highway 195 Pump Station. At the City’s
option, upon closing of the Agreement for Sale, KWSC shall also install a meter at the outlet of
the State Highway 195 Pump Station, with the City to pay the cost. These meters shall be
subject to the same rights and obligations of the Parties set forth in Section 3.8.A with respect
to the meters at the City Points of Delivery. In the event the Agreement for Sale does not close,
so that KWSC does not acquire the State Highway 195 Pump Station, the City Percentage shall
be calculated by dividing the metered flow of treated water into the City at the City Points of
Delivery by the flow at the metered outlet to the Ivy Mountain Tank. The Parties shall meet
and agree on an alternate metered flow location in the event that construction of KWSC New
Facilities results in inflow from the KWSC New Facilities into the KWSC System downstream
of the metered outlet to the Ivy Mountain Tank.

2. KWSC O&M Cost. "KWSC O&M Cost" shall mean, during KWSC’s
fiscal year, all direct costs and expenses incurred by KWSC for non-capital repair and
maintenance directly related to facilities of the KWSC System used in conveying treated water
to the City, specifically including reasonable amounts for consumable and operating supplies
except chemicals (other than chemicals used to maintain residual levels); equipment rentals;
non-capital repairs and maintenance, including materials, equipment, supplies and labor
associated with repair and maintenance; independent contractor fees for non-capital repairs and
maintenance. KWSC O&M Cost shall not include repair and maintenance of Covered Tanks
which 1s defined and addressed under Tank Maintenance Cost. All work associated with such
non-capital repair and maintenance, including all materials, equipment and labor for work
complete in place, shall be itemized on a work order for such repair or maintenance event.
KWSC monthly invoices for KWSC O&M Cost shall attach copies of work orders and related
invoices. All direct labor costs reflected in such work orders resulting from KWSC operation
and maintenance personnel shall have a 40% multiplier applied to cover all administration and
overhead cost of KWSC associated with such labor. Independent contract fees for non-capital
repair and maintenance shall have a 10% multiplier applied to cover all administration and
overhead cost of KWSC associated with such activities. All non-capital repair and maintenance
to be included in KWSC invoices shall be preceded by notice to the City of such repair and
maintenance, and opportunity shall be provided to the City to review repair and maintenance
prior to commencement of work (except where emergency circumstances preclude, and in that
case as soon as practicable). With respect to line breaks (other than line breaks directly caused
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by KWSC personnel or KWSC contractors who are engaged in other than normal repair work)
and resulting loss of water, KWSC (and, if available based on the notice provided for herein,
the City) shall attempt to estimate the quantity of water lost due to the break or interruption.
Based on the estimated loss, the cost related to such water loss shall be determined, including
KWSC O&M Cost and energy cost specifically related to the line break. KWSC shall bill for
and the City shall pay its percentage of costs of line breaks and loss of water in the same
fashion as for other KWSC O&M Cost hereunder (including backup and true-up), applying the
City Percentage for the month in which the line break occurred. KWSC shall use its best efforts
to recover all cost of line break and resulting loss of water from any third party who caused or
contributed to the line break, and shall adjust billing to the City accordingly consistent with this

paragraph.

3, Planning. When KWSC anticipates significant O&M Expense on the
KWSC System it shall cooperate in advance with the City in planning, scheduling, and paying
for such expense. The City shall have the right to review in advance plans and specifications for

any significant O&M Expense.

4 Annual True-Up. KWSC shall prepare and submit a report to the City at
the end of each calendar quarter detailing KWSC O&M Cost and specifying the method of
calculation for the previous quarter. At the end of each fiscal year, KWSC will compare the
KWSC Cost billed to the City to the actual KWSC Cost incurred by KWSC in the previous
twelve (12) calendar months, and the City shall receive either a refund or a bill as a result of
any adjustment for the previous year, prior to the Annual Meeting. Each refund or bill will be
itemized and will contain explanatory notes and back-up invoices, receipts and documentation
as may be required to support the necessary adjustments.

5. Capital Policy. KWSC shall adopt within twelve (12) months following
the Contract Date and implement a Capital Policy mutually agreed to by KWSC and the City
which includes a definition of "repair" vs. "capital improvement" intended to clarify when a
repair constitutes a capital improvement, as opposed to a non-capital repair, and which clearly
delineates between KWSC O&M Cost and capital improvements to the system, permitting
proper KWSC O&M Cost allocations in accordance with accepted principles and policies of the
American Water Works Association. The Parties shall select a consultant, sharing equally the

cost, to develop the Capital Policy.

D. Effect of Agreement for Sale: KWSC Energy Cost and KWSC O&M Cost on
KWSC Purchased Facilities. Upon closing of the Agreement for Sale, CTWSC monthly
invoices to KWSC will exclude CTWSC’s energy cost associated with the State Highway 195
Pump Station and CTWSC O&M Expense on the KWSC Purchased Facilities, and the City shall
pay on a monthly basis a percentage of KWSC Energy Cost and KWSC O&M Cost on KWSC

Purchased Facilities, as follows:

1. City Payment of KWSC Energy Cost: True-Up. KWSC Energy Cost is
defined as the cost of pumping of water from the inlet to the 2,000,000 gallon tank at the State
Highway 195 Pump Station to the Ivy Mountain Tank. The City shall pay monthly a
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percentage of KWSC Energy Cost, separately detailed on the invoice, using the City
Percentage defined in Section 3.5.C.1 above. The City shall not be billed for energy costs
related either to KWSC New Facilities or CTWSC New Facilities, and shall not be required to
pay additional pumping or other costs attributable directly or indirectly to KWSC’s acquisition
of KWSC Purchased Facilities except as defined above. KWSC shall provide supporting detail
of charges for KWSC Energy Cost. At the end of each fiscal year, KWSC Energy Cost shall
also be the subject of the true-up procedure set forth in Section 3.5.C.4 above.

2. City Payment of KWSC O&M Cost on KWSC Purchased Facilities.
Upon closing of the Agreement for Sale and KWSC’s acquisition of the KWSC Purchased
Facilities, KWSC Purchased Facilities shall be treated as part of the KWSC System for
purposes of the City’s payment of KWSC O&M Cost. To the extent KWSC pays KWSC O&M
Cost as defined in Section 3.5.C.2 on KWSC Purchased Facilities, KWSC will bill the City
monthly for such costs as set forth in Section 3.5.C. above.

E, Tank Maintenance Cost. The City and KWSC shall pay a percentage of Tank
Maintenance Cost of Covered Tanks as set forth below.

1. Covered Tanks. The following tanks in the KWSC Existing System are
"Covered Tanks" for purposes of Section 3.5.E:

Hewgley 2.0 (2,000,000 gallon tank)
Hewgley 0.25 (250,000 gallon tank)
Georgetown Road (2,000,000 gallon tank)

2. Tank Maintenance Account. KWSC shall establish an interest-bearing
account (whether by bookkeeping entry or otherwise) into which each Party shall pay monthly
an amount for Tank Maintenance Cost as defined herein ("Tank Maintenance Account") on
Covered Tanks. Based on the Tank Assessment, the Parties shall develop a ten-year rolling
schedule of amounts to be paid for each of the next ten years into the Tank Maintenance
Account. The amount scheduled to be paid for a particular year shall be called the "Annual
Tank Payment" for that vear. The Parties shall endeavor to reach agreement on the initial
Annual Tank Payment within 120 days following the Contract Date.. At their Annual Meeting,
the Parties shall review and adjust, as mutually agreed, the rolling schedule of amounts set for
Annual Tank Payment. Interest accruing on the Tank Maintenance Account shall be paid
quarterly to each Party based on the percentages by which each paid into the Tank Maintenance
Account for the preceding quarter. The City shall pay monthly mnto the Tank Maintenance
Account an amount computed by multiplying the City Percentage as defined in Section 3.5.C.1
times the Annual Tank Payment. KWSC shall pay monthly into the Tank Maintenance
Account an amount computed by multiplying (100 minus the City Percentage) times the Annual
Tank Payment. Upon closing of the Agreement for Sale, the Parties shall meet to adjust the
Annual Tank Payment to include the Ivy Mountain Tank and State Highway Pump Station

Tank.
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3 Tank Maintenance Cost. "Tank Maintenance Cost" shall mean, during
KWSC’s fiscal year, all direct costs and expenses for non-capital repair and maintenance of the
nterior and exterior paint coating system reasonably incurred with respect to the Covered
Tanks, specifically including reasonable amounts of consumable supplies; equipment rentals;
materials, equipment, supplies and labor associated with repair and maintenance; independent
contractor fees for non-capital repairs and maintenance. All work orders associated with such
repair and maintenance on Covered Tanks, including all materials, equipment and labor for
work complete in place, shall be itemized on a work order for each repair and maintenance
event. KWSC invoices to the City for Tank Maintenance Cost shall attach copies of work
orders and related invoices. All direct labor costs reflected on such work orders resulting from
KWSC repair and maintenance personnel shall have a 40% multiplier applied to cover all
administration and overhead cost of KWSC associated with such direct labor costs.
Independent contract fees for Tank Maintenance Cost shall have a 10% multiplier applied to
cover all administration and overhead cost of KWSC associated with such activity. All Tank
Maintenance Cost shall be preceded by notice to the City of such Tank Maintenance Cost, and
opportunity shall be provided to the City to review proposed Tank Maintenance Cost prior to
commencement of work (except where emergency circumstances preclude). Except for costs
incurred by KWSC due to an emergency condition, the City shall have no obligation to pay or
contribute to any Tank Maintenance Cost mcurred by KWSC for planned maintenance prior to
October 1, 2007.

4. Effect of Agreement for Sale: Tank Maintenance Cost of Ivy Mountain

Tank and State Highway 195 Pump Station Tank. Unless and until closing of the Agreement

~ for Sale, the City shall pay the cost of repair and maintenance to the Ivy Mountain Tank and

State Highway 195 Pump Station Tank as part of the City’s payment of CTWSC O&M

Expense as set forth in Section 3.5. However, following closing of the Agreement for Sale and

acquisition of the Ivy Mountain Tank and State Highway 195 Pump Station Tank by KWSC,

the Ivy Mountain Tank and State Highway 195 Pump Station Tank shall be included as

Covered Tanks, and the City shall pay Tank Maintenance Cost on the Ivy Mountain Tank and
State Highway 195 Pump Station Tank as set forth in Section 3.5.E.2 for Covered Tanks.

5. Planning. To assist the Parties in planning and budgeting for Tank
Maintenance Costs, prior to the Contract Date KWSC shall provide as information a
spreadsheet showing the date on which each Covered Tank and the Ivy Mountain Tank and
State Highway Tank were last repainted and/or recoated. In addition, the Parties shall share
equally in the cost of an assessment by a mutually agreed contractor, to be performed within 90
days of the Contract Date or as mutually agreed at the monthly manager meetings, which will
set forth a proposed schedule for repainting or recoating each Covered Tank as well as the Ivy
Mountain Tank and the State Highway 195 Pump Station Tank, and the estimated cost for such
repamting or recoating ("Tank Assessment"). The Tank Assessment shall be attached hereto as
Exhibit E. The Parties shall review and mutually agree to adjustments to the Tank Assessment

at their Annual Meeting.
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6. Annual True-Up. KWSC shall pay Tank Maintenance Cost out of the
Parties” Tank Maintenance Account as incurred. Commencing December 31, 2007, KWSC
shall prepare and submit a report to the City at the end of each calendar quarter detailing Tank
Maintenance Account payment by each Party and Tank Maintenance Cost for the quarter and
specifying the method of calculation of any additional amounts owed by either Party for the
previous quarter. At the end of each fiscal year, KWSC will compare the Parties’ payments
mto the Tank Maintenance Account in the previous twelve (12) calendar months with Tank
Maintenance Cost actually incurred by KWSC for those months, and the City shall receive
either a refund or a bill as a result of any adjustment for the previous year, prior to the Annual
Meeting. Each refund or bill will be itemized and will contain explanatory notes and back-up
invoices, receipts and documentation as may be required to support the necessary adjustments.

E. $0.08 per 1000 Gallons. The City shall pay $0.08 per 1000 gallons received by
the City ("CTWSC Capital Contribution") which KWSC shall pay into the CTWSC Capital
Investment Account, subject to the following "escalator" provision and special covenants:

1. Definition of "Capital Investment Account Balance.” For purposes of this
subsection, the term "Capital Investment Account Balance" equals the sum of: (i) the average
cash balance of the Capital Investment Account maintained by CTWSC during the month, plus
(11) the amount of accounts receivable for capital investment contributions due to CTWSC from
its other members and/or customers, measured as of 5:00 p.m. on the last business day of the

month.

2. Escalator Provision and Special Covenants. The City shall be billed for
‘CTWSC Capital Contribution only for such months and at such rates and under such conditions
as KWSC has agreed to pay its contribution to the CTWSC Capital Investment Account, which
is as follows: During those months and only those months in which the Capital Investment
Account Balance for the immediately preceding month is less than $2,500,000.00
("Contribution Months"), KWSC has agreed to pay to CTWSC, as a contribution into a Capital
Investment Account, a monthly payment based on the number of gallons of water treated by
CTWSC and delivered to KWSC in the previous calendar month. Such monthly payment
during Contribution Months shall be computed according to the schedule set forth on Exhibit F
attached hereto and made part hereof ("Capital Contribution Schedule"). The rate of
contribution into the Capital Investment Account (initially set at $0.08 per 1,000 gallons of
treated water) shall be adjusted by 6% at the expiration of each period of 36 Contribution
Months as provided in the Capital Contribution Schedule. It is agreed and understood that in
the event the Capital Investment Account Balance for a month shall exceed $2,500,000.00 as
calculated in the first sentence of this subsection (a), such month shall not be counted as a
Contribution Month, and the number of accumulated Contribution Months shall not increase
again unless and until the Capital Investment Account Balance for the immediately preceding
month is less than $2,500,000.00. The Parties understand and agree that the consideration for
the City’s undertaking to pay more than $.08 per 1000 gallons pursuant to the escalator
expressly includes KWSC’s commitment to enforce provisions with respect to the Capital
Investment Account as set forth i the CTWSC Wholesale Contract, specifically including
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CTWSC’s agreement to keep facilities in good condition to deliver contractual quantities to the
points of delivery.

3. CTWSC Capital Policy. In order to assure that the City is not improperly
charged for CTWSC capital improvements as "CTWSC O&M Expense," KWSC shall use its
best efforts to require CTWSC to adopt within twelve (12) months following October 27, 2005,
and to implement a Capital Policy mutually agreed to by KWSC and CTWSC which includes a
definition of "repair" vs. "capital improvement" intended to clarify when a repair constitutes a
capital improvement, as opposed to a non-capital repair, and which clearly delineates between
CTWSC O&M Expense and capital improvements to the system, permitting proper CTWSC
O&M Expense allocations in accordance with accepted principles and policies of the American
Water Works Association. KWSC shall consult with the City concerning the proposed CTWSC
Capital Policy prior to agreeing with CTWSC on its contents.

3.6 Points of Delivery

The City agrees to take treated water at its Points of Delivery defined as the existing
meters located on F.M. 580 northeast of the City and on U.S. Highway 190 east of the City, as
shown on the System Map. Any modification to Points of Delivery must be mutually agreed to in
writing between KWSC and the City.

3.7  Quality

The water delivered by CTWSC to KWSC 1s contractually required to be treated water of
a quality sufficient to meet the requirements for potable water established by the TCEQ and-the
United States Environmental Protection Agency. The City has satisfied itself that such water
will be suitable for its needs. KWSC shall not be responsible for maintaining any particular
amount of chlorine residual at any point in the City's distribution system. However, KWSC will
deliver treated water at the City's Poimts of Delivery with a disinfectant residual that meets or
exceeds minimum standards. The Parties recognize that KWSC proposes to construct its own
water treatment plant, and to purchase certain components of the CTWSC System including the
pipeline from State Highway 195 Pump Station to the Ivy Mountain Tank, and further recognize
that 1t is possible that water treated by KWSC may be commingled with the water delivered by
CTWSC. KWSC further warrants and agrees that water entering the City’s Points of Delivery
from any water treatment plant constructed and operated m future by KWSC will meet
applicable state and federal standards, and that KWSC shall collect samples of treated water
delivered to its customers and cause them to be analyzed consistent with then-current guidelines
established by the TCEQ, and will promptly notify the City if any KWSC water fails to meet
applicable state and federal standards. KWSC agrees that it will also monitor water delivered
from the CTWSC System via KWSC telemetry capabilities and sampling or functionally
equivalent alternative methods, and that it will promptly notify both CTWSC and the City if any
CTWSC water fails to meet applicable state and federal standards.

3.8 Metering Equipment
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A. Points of Delivery. KWSC will furnish, install, operate, and maintain at its
expense the necessary equipment and devices (including a meter house or pit) of standard type
required for measuring the quantity of water delivered under this Contract at the Points of
Delivery. Such meters and other equipment so installed shall be the property of KWSC. KWSC
shall inspect, calibrate, and adjust its meters at least annually, as necessary to maintain accurate
measurements of the quantity of water being delivered. The City shall have access to the
metering equipment at all reasonable times for reading, inspection and examination, but the
calibration, and adjustment thereof shall be done only by employees or agents of KWSC. If
requested, a City employee may witness such reading, calibration, and adjustment of meters.
Any measuring device that fails to function or which functions incorrectly shall promptly be
adjusted, repaired or replaced by a like device having the required accuracy. A meter registering
not more than 2 percent above or below the test results shall be deemed to be accurate. The
previous readings of any meter disclosed by tests to be inaccurate shall be corrected for one-half
the period elapsed since the next preceding meter test, but in no event to exceed 6 months, in
accordance with the percentage of inaccuracy above or below 2 percent found by such tests. If
any meter fails to register for any period, the amount of water furnished during such period shall
be deemed to be the amount of water delivered in the corresponding period immediately prior to
the failure, unless KWSC and the City shall agree upon a different amount. All readings of
meters will be entered upon proper books of record maintained by KWSC. Upon written notice,
the City may have access to said record books during normal business hours.

B. Additional Metering The City shall have the right to mstall, at the City's sole
expense, non-invasive metering equipment (such as a Mag Meter or other similar meter that does
not.require invasion into the intérior of the pipe): (1).at the outflow.of the Ivy Mountain Tank
Outlet; (2) on the Kempner North Transmission Line to Lampasas downstream of the KWSC
System Junction; and (3) on the Kempner South Transmission Line to Lampasas downstream of
the KWSC System Junction; all as shown on Exhibit A. The plans and specifications for the
metering Equipment shall be submitted to KWSC for review and approval prior to installation.
After obtaining approval of the plans and specifications from KWSC, the City shall provide
written notice to the KWSC Engineer of the date on which installation of the metering equipment
1s scheduled to begin, and the construction and installation of the metering equipment shall by
subject to 1spection by KWSC. The City shall have the right to read these meters during normal
business hours. All readings of meters will be entered upon the proper books of record
maintained by the City. Upon written notice, KWSC shall have access to such records during
normal business hours. These meters are not the official Points of Delivery and shall not be used

for billing purposes

3.9  Pressure. Backflow, Maximum Rate of Flow

A. Delivery Requirements. The mitial "Maximum Rate of Delivery" shall be 3.51
MGD (measured by combining total water delivered to both the 580 Meter and 190 Meter over
any consecutive 24-hour period) based on the City's reserved capacity in the State Highway 195
Pump Station. KWSC shall always use best efforts to deliver treated water to the City at each of
the two Points of Delivery, at a minimum pressure of 55 psi at the 580 Meter, and 78 psi at the
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190 Meter; and, unless the City is drawing water at the Points of Delivery at an instantaneous
rate greater than 127 percent of the then applicable Maximum Rate of Delivery, KWSC shall
deliver treated water to the City at each of the two Points of Delivery, at a minimum pressure of
55 psi at the 580 Meter, and 78 psi at the 190 Meter. In the event the City makes improvements
in the State Highway 195 Pump Station or elsewhere allowing increased deliverability consistent
with this contract, then the Maximum Rate of Delivery shall thereafter be increased to include
the greater number of gallons per day corresponding to such improvements. KWSC and the City
will use best efforts to maintain at a minimum 28 feet of water in the Georgetown Tank. For
purposes of calculating the initial Maximum Rate of Delivery to the City, any flow from the
Georgetown Tank delivered to KWSC customers shall not be included.

B. Forecasting and Planning Communications

1. Modeling and Usage Planning. If either Party has reason to believe that its
usage, at its average daily flow, of its reserved capacity in any component in the KWSC System
is at 75% of that reserved capacity, then that Party will notify the other Party and will undertake
planning and implementation efforts; and if at 85% of that reserved capacity, then that Party
will notify the other Party and cause to be developed or will have in place plans and
specifications and financing to add additional capacity to return its capacity usage at its average
daily flow to a level below 75%.

2. Ten-Year Plans and Information Exchange. Each Party shall develop and
maintain a Ten-Year Plan applicable to water supply and delivery, including long-term capital
improvements and related infrastructure upgrades. Each Party shall revise its Ten-Year Plan
every five years. The Parties shall promptly exchange their Ten-Year Plans and revisions.
Each Party shall also develop an annual forecast of water usage ("Forecast") and summary of
past year’s usage ("Usage Summary™). The Parties shall exchange their Forecast and Usage
Summary at least 2 weeks before the annual meeting between the City Council and KWSC

Board.

3. Manager Meetings. The KWSC Manager and City Manager shall use best
efforts to meet monthly to share information on svstem operation and usage.

4, Changes in Demand and Operation. To provide opportunities to improve
system operation, when a Party has a reasonable expectation that a new or additional service
commitment might significantly impact the operation of the system, that Party will notify the
other Party as soon as practicable to offer a meeting for discussion of the matter. In addition,
the Parties shall mutually inform each other of events or changes in operation of the CTWSC
System that may materially affect the Parties.

C. Remedies for Intrusion. For purposes of this section, an "intrusion" shall mean
(1) a measured failure by KWSC to maintain the minimum pressures required at either or both of
the Points of Delivery, (ii) the City’s measured failure to limit its demand to quantities below the
Maximum Rate of Delivery, or (iii)) KWSC’s measured failure to make available sufficient water
to meet the City’s demands up to the Maximum Rate of Delivery. No allegation of an intrusion
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may be based solely upon theoretic calculations of capacity or of pressure. In the event of
mtrusions, then the following shall occur:

1. If there are two (2) such intrusions within any 30-day period, then the
Parties shall meet within 15 calendar days to discuss the intrusions; unless within the 15 days
the mtruding Party satisfies the other Party in the other Party’s reasonable judgment that the
intruding Party has taken steps to remove the intrusion, the intruding Party shall invoke its
drought contingency plan.

2. If such intrusion by a Party occurs five (5) times in any 30-day period, or
twelve (12) times in any consecutive 120-day period, then the Parties shall meet within 15
calendar days to discuss the intrusions. If no mutual resolution is reached within those 15

calendar days, the intruding Party shall:
a. mvoke its drought contingency plan; and

b. (1) within 15 calendar days satisfy the other Party that in the
other Party’s reasonable judgment that the intruding Party has
taken prompt steps to remove the intrusion, or

(i)  take immediate steps to design and construct improvements
so that within two (2) years, the intruding Party will have
completed and paid for sufficient improvements to prevent
recurrence of the intrusion.

The intruding Party’s drought contingency plan shall remain in effect pending completion of
either (b)(1) or (b)(ii).

3. In the event of such intrusions, the remedies set forth in C.1 and 2 above
are exclusive to any remedy for alleged damages for alleged loss of capacity or for alleged use
of another’s capacity; but this Agreement does not prohibit a remedy for specific performance,
for mjunctive relief, for re-allocation of any shared expenses or other non-damages relief as a
court or the Neutral may find appropriate. The Parties intend (1) that the remedies set forth in
C.1 and 2 above shall not be subject to the Force Majeure provision of Section 5.1 and (i1) that
the non-intruding Party shall have no obligation to invoke its drought contingency plan in
response to intrusions under this section.

D. Annual Meeting. The KWSC Manager and City Manager shall coordinate a
meeting of the governing bodies of each Party to be held during the first quarter of each calendar
year 1o review the prior year’s water usage and delivery and to forecast major anticipated repair
or maintenance and shall cooperate in planning in order to provide efficient and cost-effective
delivery to City and KWSC water customers.

E. Improvements and Water Assignment. If and when a higher Maximum Rate of
Delivery is needed by the City due to City demand in excess of then contractual amounts, the
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cost of such Improvements necessary to accomplish such higher Maximum Rate of Delivery will
be paid for by the City as provided in Section 3.1. When the City's reserved capacity in the State
Highway 195 Pump Station and other CTWSC System Components and KWSC System
Components increases pursuant to Section 3.1, the Maximum Rate of Delivery shall increase to
reflect the maximum amount of water that may be delivered to the City on a daily basis using the
City's reserved capacity in the CTWSC Existing System and the KWSC System. The City shall
assign Stored Water to CTWSC sufficient to allow KWSC to deliver the amounts of water
required by the City from time to time. KWSC shall assign Stored Water to CTWSC sufficient
to allow KWSC to deliver the amounts of water required by its retail customers from time to
time. Neither Party shall use the other Party’s Stored Water or associated transmission capacity
without prior written permission which may mclude arrangements for compensation.

3.10 Billing

KWSC shall render a bill to the City on the first working day of each month, and each
such bill shall set forth the amounts due under this Article, and the quantity of water delivered at
the Points of Delivery, and include a copy of the CTWSC billing information to KWSC for the
applicable month. The City shall pay the amounts due to KWSC on or before the 15th day of the
month. Payments not made when due shall bear interest at the compounded rate of one percent
per month on the amount due from their due date until paid.

3.11 Annual True-Up

Pursuant to Sections 3.04 and 3.06 of the CTWSC Wholesale Contract, CTWSC will
perform an audit of its actual freated water costs and the actual Operations and Maintenance
Expenses, and KWSC will receive either a refund or a bill as the result of any adjustment for the
previous year. Within 30 days of its receipt of either a refund or a bill from CTWSC as a result
of the audits required by Sections 3.04 and 3.06 of the CTWSC Wholesale Contract, KWSC will
perform an audit of the amounts that the City has paid to KWSC for the previous year under
Sections 3.5 and 3.6 of this Contract. Based on this audits, KWSC shall deliver to the City either
a refund or a bill as a result of any adjustment necessary to ensure that the City paid only the
amounts due under Sections 3.5, and 3.6 of this Contract for the previous year, together with the

back-up information for the adjustment.

In addition, within 30 days of the City's receipt of either a refund or a bill from KWSC as
a result of the this audit, the Parties shall meet to review the monthly usage data of both Parties
for the previous year. If the data shows that any Party is exceeding its reserved capacity or the
capacity it 1s authorized to use under Section 3.1 and Section 3.2, then said Party shall:
(1) initiate reasonable steps to obtain additional capacity within six months and shall proceed
with reasonable diligence to obtain additional capacity within 30 months; and (2) compensate the
other Party for the use of the other entity's reserved capacity by paying the other Party the
CTWSC Current Debt Service on the CTWSC System Component, CTWSC Operations and
Maintenance Expense, and/or KWSC Debt Service on the KWSC System Component associated
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with the percentage of capacity used for the time in which the other Party's reserved capacity was
used.

ARTICLE IV.
SPECIAL CONDITIONS

4.1 Operation and Maintenance of the System

Both Parties agree to operate and maintain their respective systems in an efficient manner
and in accordance with good business and engineering practices, and at reasonable cost and
expense. KWSC recognizes its right and duty to operate the KWSC System in the most prudent
and economical manner for the benefit of all of its customers, including the City. The City
recognizes it has a duty to operate its water system in a prudent and economical manner in order
for it to receive water from the KWSC System. The Parties shall give each other as much notice
as is reasonably practical of any changes in the operation of their Systems that may have an
impact on the other's water distribution system.

472  Title to Water: Risk of Loss

Except as expressly provided in Section 3.5.C.2, KWSC O&M Cost, concerning certain
costs from line breaks, (i) title to all water supplied to the City shall be in KWSC up to the Points
of Delivery at which point title shall pass to the City; (ii) risk of loss of water on the KWSC side
of the Points of Delivery lies with KWSC, and risk of loss on the City side of the Points of
Delivery lies with the City; and (iii) the City shall only be billed for that water that passes
through the meters at the Point of Delivery, less any amounts that backflow into the KWSC
System.

43 Insurance

KWSC agrees to carry and arrange for fire, casualty, public liability, and/or other
insurance, including any self-insurance, on the KWSC System up to the Points of Delivery for
purposes and in amounts which, as determined by the Board, ordinarily would be carried by a
privately owned utility company owning and operating such facilities. Such insurance will
provide, to the extent feasible and practicable, for the restoration of damaged or destroyed
properties and equipment, to minimize the interruption of the services of such facilities.

4.4  Dispute Resolution Concerning Engineering Issues.

A. Definitions for This Section.

1. A "dispute concerning engineering issues" includes, without limitation,

a. a dispute concerning the necessity or sufficiency of improvements
required under Section 3.9.C.2(b)(u) (relating to Intrusion), or
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b. a dispute as to whether capital improvements have increased a
Party’s entitlements or obligations under this Contract, and if so the extent of such increased
entitlements or obligations, or

C. a dispute as to whether a Party’s usage of water 15 exceeding its
share of capacity of facilities, and if so the extent of such excess, or

d. a dispute as to the design of capital improvements proposed to be
constructed by a Party or as to the portion of capital improvements, if any, to be paid by a Party,
or

e. any other dispute arising out of or relating to this Contract or any
other relationship between the Parties concerning a matter as to which the exercise of
engineering experience and judgment 1s necessary for resolution of the dispute, or

f. any other dispute that the Parties at the time agree to submit to the
dispute resolution procedure of this section.

2. "The Neutral" means a civil engineer selected by the agreement of the two
Parties or, in the absence of agreement, a civil engineer appointed pursuant to subsection C
below

B. Agreement to Arbitrate. In the event a dispute concerning engineering Issues
arises, and the Parties have not resolved the dispute by agreement, then the Parties agree to
submit the dispute to the Neutral for binding arbitration.

C. Selection of the Neutral.

L. In the event the Parties do not promptly select the Neutral by agreement
within 30 days foliowing the request of either Party, then the Parties agree to cooperate
promptly and reasonably, and without ex parte communications, in seeking and obtaining the
appointment of a civil engineer by the Dean of the College of Engineering of Texas A & M
Umiversity, or, if such Dean declines to appoint the Neutral, a civil engineer appointed by the
presiding district judge of the 27th District Court of the State of Texas.

2. The Parties agree that such Dean, such district judge and the Neutral shall
have no liability whatsoever to either of the Parties and shall be deemed by the Parties to enjoy
judicial immunity for any role in this dispute resolution process.

D. Procedures and Related Matters.

1. The arbitration shall be held in Lampasas, Texas, or at such other place as
may be selected by mutual agreement.
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2. Promptly upon billing by the Neutral, the Parties shall each pay one-half
of the deposits, fees and expenses charged by the Neutral, subject to such allocation for
reimbursement as the Neutral may award as part of the Neutral’s decision.

3. The arbitration shall be conducted by such procedure as the Neutral shall
determine, with or without reference to available models such as the Commercial Arbitration
Rules of the American Arbitration Association.

4. Judgment upon the award rendered by the arbitrator may be entered in any
court having jurisdiction thereof.

5. Nothing contained herein shall prohibit a Party from seeking injunctive or
other ancillary relief from any judicial authority, before, during or after the pendency of any
arbitration proceeding; provided, however, that no relief so granted may operate to reduce or
impair the authority of the Neutral as set forth in Article 4.4,

6. The provisions of this arbitration clause shall survive the termination or
expiration of this Agreement,

7. In making any determination regarding any dispute concerning
engineering issues, the Neutral may consider (i) original design parameters and (ii) that the
delivery capacity of the system between the CWTSC Water Treatment Plant and the Points of
Delivery to the City is dependent upon hydraulic conditions of the system as a whole, including
but not limited to initial pump available head, friction loss, water velocity, pipe diameter,
ground elevation along the transmission route, water elevaticns in storage tanks, -and other
factors.

8. As to any calculations in which the Neutral is required to use a friction
coefficient: K'WSC represents, and the City has no basis to dispute, that the KWSC Existing

AN Ao

System was designed with the use of a friction coefficient of 140. The Parties agree

a. that the Neutral should use a presumption that the friction
coefficient 1s 140 in the KWSC Existing System unless the Neutral is persuaded based upon
empirical evidence that a different friction coefficient is more accurate and reliable as to one or
more components of the KWSC Existing System,

b. that the Parties will cooperate in good faith to allow prompt
measurement of the friction coefficient in any component of the KWSC System upon either
Party’s request, and

c. that no presumption shall exist as to the friction coefficient as to
any portion of the KWSC Existing System if the Neutral is persuaded based upon empirical
evidence that a different friction coefficient 1s more accurate and reliable as to one or more
components of the KWSC Existing System; and in such circumstance, the Neutral’s use of any
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parameters to be used in any calculations should be based upon the Neutral’s judgment,
experience and conclusions from any evidence presented by the Parties.

45 Records

Upon written notice and during normal business hours, the City shall have the right to
inspect, and/or have its independent auditor evaluate, the records of KWSC to the extent
necessary to verify the accuracy of any statement, charge or computation made pursuant to any
provisions of this Contract. Upon written notice and during normal business hours, KWSC shall
have the right to inspect, and/or have its independent auditor evaluate, the records of the City to
the extent necessary to verify the accuracy of any statement, charge or computation made
pursuant to any provisions of this Contract. Upon request, a Party shall provide the other Party
with its audited financial statements.

4.6 Concurrence by USDA-RD

KWSC and the City agree to use their best efforts to obtain the concurrence of USDA-
RD and to cooperate in all reasonable ways to amend this Contract consistently with its current
substance to the extent, if at all, needed to obtain such concurrence. Following the Effective
Date, the City agrees to cooperate with KWSC in seeking the closing of the TWDB Loans.

4.7 Enforcement of CTWSC Wholesale Contract

The Parties acknowledge that KWSC’s ability to perform some obligations under this
Contract are subject to CTWSC’s performance of the CTWSC Wholesale Contract. KWSC shall
use 1its best efforts to insure that each covenant and representation made by CTWSC in the
CTWSC Wholesale Contract is performed; such best efforts shall mclude without limitation
KWSC’s enforcement of its legal and equitable remedies, including specific performance, mn the
event CTWSC fails to perform timely these covenants and representations. Upon request the
Parties shall meet to discuss KWSC’s efforts and CTWSC’s response. Without modifying in any
way the foregoing, the Parties further acknowledge that the City’s agreement to pay the agreed
escalator on the $0.08 per 1000 Gallons is expressly conditioned on KWSC's agreement to use

its best efforts to enforce the following:

A, CTWSC shall maintain the current rated capacity of the CTWSC Water
Treatment Plant Capacity at no less than 14.35 MGD;

B. CTWSC shall require that all other members and/or customers of CTWSC
contribute to the Capital Investment Account according to the Capital Contribution Schedule
applicable to KWSC;

C. Funds contributed to the Capital Investment Account by KWSC and by members
and customers of CTWSC shall be accumulated in the Capital Investment Account to pay for
capital improvements, as the Board may, in its discretion, from time to time deem necessary
pursuant to its Capital Policy. CTWSC may also use the Capital Investment Account to (i)
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acquire leases, licenses, easements, rights-of-way, and interests in fee simple to extend rights in
the Water Treatment Plant site from the Corps of Engineers, Department of U.S. Army from
May 10, 2029 to the expiration of the Term of this Contract, (i) acquire leases, licenses,
easements, rights-of-way, and interests in fee simple to extend rights in pipeline easements from
the Fort Hood Military Reservation from January 22, 2035 to the expiration of the Term of this
Contract, and (ii1) obtain renewals and extensions of contracts with BRA.

D. In considering expenditures for capital improvements, CTWSC agrees to keep
facilities in good condition to deliver contractual quantities to the respective points of delivery.

E. Payments from the Capital Investment Account will be made only with prior
approval of specific item(s) by the Board of CTWSC given after due notice and action by the
Board at a regular meeting on items regarding the expenditure of these funds.

4.8 Reserve Accounts and Use of Reserve Fund Earnings

"Joint Use Facilities Base Reserve Account" and "Joint Use Facilities System Account."
The Parties have paid into reserve accounts required by certain loans for "Joint Use Facilities" as
defined heremn. The Parties desire to cooperate to accumulate and make available the interest on
reserve amounts and other monies to provide an ongoing source of funding for the purposes set
forth herein. KWSC agrees, as a condition precedent to operation of this Section 4.8, that it shall
maintain as fully funded its reserve accounts for all indebtedness to USDA-RD.

1. "Joint Use Facilities." The proceeds from KWSC USDA-RD Loans 91-06
and 91-07 and CTWSC USDA-RD -Loan 91-06 were used to- construct facilities for the water
storage and transmission system benefiting both the City and KWSC. KWSC anticipates using
proceeds of the TWDB Loans to prepay KWSC USDA-RD Loan 91-07 and CTWSC USDA-
RD Loan 91-06, as well as to fund the purchase and construction of certain CTWSC facilities
which currently serve both KWSC and the City. Those facilities financed by KWSC with funds
from KWSC USDA-RD Loans 91-06 and 91-07 and the facilities and purposes referenced
above for which the proposed TWDB Loans will be used by KWSC (including those purchased
from CTWSC) are referred to as the "Joint Use Facilities."

The proceeds from KWSC USDA-RD Loans 91-01 and 91-02 were used to construct
facilities for the sole benefit of KWSC. Additionally, KWSC expects to use proceeds of TWDB
Loan 2 to finance the construction of KWSC New Facilities for the sole benefit of KWSC. The
facilities constructed with the proceeds of KWSC USDA-RD Loans 91-01 and 91-02, and the
proposed KWSC New Facilities to be constructed by KWSC with TWDB Loan 2 as described in
this paragraph, shall not be considered Joint Use Facilities.

2. "Joimnt Use Facilities Base Reserve Account" and "Joint Use Facilities Base
Reserve Amount." Existing USDA-RD loan documents require reserve accounts for each
USDA-RD loan and it is anticipated future TWDB loan documents will also require the
establishment of a reserve account. The Parties agree it is prudent and necessary for KWSC to
segregate and keep separate the reserve accounts for the Joint Use Facilities in an account to be
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called the "Joint Use Facilities Base Reserve Account." .At the present time, the Jont Use
Facilities Base Reserve Account shall include the following reserve amounts, which together
are called the "Joint Use Facilities Base Reserve Amount."

a. Reserve amounts for KWSC USDA-RD Loans 91-06 and 91-07
Under existing USDA-RD loan documents, the Base Amount for KWSC USDA-RD Loan 51-06
1s approximately $329,784.00 and for KWSC USDA-RD Loan 91-07 is approximately
$211,200.00, for an approximate total of $540,984.00, which amount is fully funded.

b. Reserve amount for CTWSC USDA-RD Loan 91-06, as
refinanced. It is anticipated that KWSC will prepay and retire CTWSC USDA-RD Loan 91-06
with TWDB Loan 1 and CTWSC will transfer the funds in its reserve account in the amount of
$297,650.00 to KWSC. In lieu of distributing this amount pro rata to the City and to KWSC
based on their payments under the 2000 Contract and 2001 Contract, KWSC will deposit the
total amount into the Joint Use Facilities Base Reserve Account.

& Future loans. In the event that the Parties mutually agree in future
to other loan(s) for purpose of improvements to Joint Use Facilities, the reserve amount for such
loan (s) shall be added to the Joint Use Facilities Base Reserve Account.

d. Retention of reserve amounts. It is the Parties’ intent that, when
KWSC USDA-RD Loan 91-07 1s prepaid and retired, the reserve amount attributable to Loan
91-07 in the amount of approximately $211,200.00 will remain in the Joint Use Facilities Base
Reserve Account to satisfy requirements of TWDB loan documents for loans related to the Joint
Use Facilities. It is also the Parties’ intent that the same procedure shall apply in the event
KWSC USDA-RD Loan 91-06 is prepaid or the Parties mutually agree to establish other loans
for the Joint Use Facilities as set forth m ¢ above and to prepay such other loans. Upon
retirement of a loan, provided KWSC'’s reserve accounts for all indebtedness to USDA-RD are
fully funded, the Joint Use Facilities Base Reserve Fund Amount shall be adjusted under the
provisions of the existing loan documents and any funds in excess of the Base Reserve Fund
Amount shall be transferred to the Joint Use Facilities System Account as defined below, except
as follows: if at the time of the proposed funds transfer the balance in the Joint Use Facilities
System Account exceeds $1,000,000.00, or the proposed funds transfer will result in a balance
exceeding $1,000,000.00, then the Parties shall disburse the portion of such funds which if added
to the Joint Use Facilities System Account would result in a balance in excess of $1,000,000.00
to the Parties, 63% to the City and 37% to KWSC.

e. Use of Base Reserve Fund Amount. The Base Reserve Fund
Amount may only be used for the purpose of paying the cost of repairing or replacing any
damage to the KWSC System which may be caused by any unforeseen circumstance, subject to
agreement of the Parties to the contrary. Prior to any such expenditure of the Base Reserve Fund
Amount, the Parties shall mutually agree to a timeframe for replacement of such funds in the

Base Reserve Fund Amount.
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3. Joint Use Facilities System Account. The Parties intend for the Joint Use
Facilities Base Reserve Account to accumulate interest to be used as provided herein. Interest
earned on the funds in the Joint Use Facilities Base Reserve Account shall be transferred
quarterly to the "Joint Use Facilities System Account" which shall be created and administered
by KWSC. Upon recommendation by KWSC’s auditor, the Parties shall mutually agree on the
type of account, including permissible investments and recordkeeping, for the Jomt Use
Facilities System Account. The funds in the Joint Use Facilities System Account shall be used
exclusively for purposes benefiting the Joint Use Facilities as mutually agreed by the Parties,
and may include funding of improvements to or maintenance of the Joint Use Facilities and
funding of reserves in the event the Parties agree to undertake further loan(s) with respect to the
Joint Use Facilities. Such uses may include improvements primarily benefiting one Party or the
other Party. The Parties will discuss proposed fund uses at therr annual meeting, or more
frequently if necessary. Both Parties shall approve in writing any proposal for the expenditure
of any funds in the Joint Use Facilities System Account prior to obligating the Parties to any
proposed project or use.

4. Account Statements. KWSC shall provide copies to the City of the
statements from the Joint Use Facilities Base Reserve Account and Joint Use Facilities System

Account.

5. Disbursement of Excess. At such time as the Joint Use Facilities System
Account exceeds $1,000,000.00, then KWSC shall cause the excess to be disbursed to KWSC
and to the City. Earned interest in excess of $1,000,000 in the Maintenance Reserve Account
shall be disbursed quarterly to the City and KWSC as follows: (1) 63% to the City and (i1) 37%
to KWSC. While the Parties intend that the anticipated use of the proceeds so disbursed shall
be discussed at the annual meeting of the Parties, either Party may use the proceeds so
disbursed to it as it sees fit.

6. Expiration. At the expiration of the Term of this Contract, any amounts
remaining in the Joint Use Facilities System Account and the Joint Use Facilities Base Reserve
Account shall be disbursed 63% to the City and 37% to KWSC; unless at such time a Party has
no remaining amounts following an expenditure of its portion of such remaining amounts in a
mutually agreed project for that Party’s exclusive benefit.

4.9  Effective Date Adjustments

A. Escrow Amount. Upon the Effective Date of the 2006 Contract, the City shall
cause to be paid to CTWSC the funds deposited by the City into, and currently held in, the
escrow account, together with any interest thereon, currently maintained by the Parties to provide
for and pay the difference between the amount paid by the Parties to CTWSC pursuant to the
Water Sale and Purchase Contract executed by CTWSC and KWSC on or about July 22, 1985
(as may have been amended by agreement or subsequent judgment) and the amount which would
have been paid by the Parties to CTWSC under the provision of the 2000 and 2001 Contracts
from January 1, 2004 to the effective date of the 2005 Contract.
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B. Billing Adjustment._Upon the Effective Date of the 2006 Contract, the Parties
shall “true up” the bills to the City from KWSC for CTWSC Operation & Maintenance Expenses
for months subsequent to the effective date of the 2005 Contract, so that CTWSC O&M
Expenses for months subsequent to the effective date of the 2005 Contract are calculated based
upon the “City Percentage” calculated pursuant to Section 3.5.C.1 of the 2006 Contract. In the
event any such adjustment results from the “true-up,” the Parties agree that the amount of such
adjustment, whether a credit or debit, shall be prorated in twelve equal amounts and shall be
reflected as adjustments in the next twelve monthly billings. The Parties further agree that bills
to the City for months following January 2006 shall be subject to the Annuval True-Up as

provided in Section 3.11.

ARTICLE V.
MISCELLANEOUS

5.1 Force Majeure

If by reason of Force Majeure KWSC or the City shall be rendered unable wholly or in
part to carry out its obligations under this Contract, other than the obligation of the City to make
the payments required by this Contract, then if such Party shall give notice and full particulars of
such Force Majeure in writing to the other Party, as appropriate, within a reasonable time after
occurrence of the event or cause relied on, the obligation of such Party, so far as 1t 1s affected by
such Force Majeure, shall be suspended during the continuance of the inability then claimed, but
for no longer period, and such Party shall endeavor to remove or overcome such inability with all
reasonable dispatch. The term "Force Majeure" as employed herein shall mean acts of God,
strikes, lockouts or other indusirial disturbances, acts of public enemy, orders of any kind of the
Government of the United States or the State of Texas, or any civil or military authority,
insurrection, riots, epidemics, landslides, lightning, earthquake, fires, hurricanes, storms, floods,
washouts, droughts, or other catastrophes, arrests, restraint of government and people, civil
disturbances, explosions, breakage or accidents to machinery, pipelines or canals, power failure,
partial or entire failure of water supply, or on account of any other causes not reasonably within
the control of the Party claiming such inability. Notwithstanding the foregoing, this provision
shall not be construed to applv to the delivery and pressure obligations set forth in Section 3.9 A,
or to supplant Section 3.9.C or the specific remedies for Intrusion provided therein.

5.2 Default

A. No Party shall be deemed to be in default hereunder until the passage of thirty
(30) days after receipt by such Party of notice of default from the other Party. Upon the passage
of thirty (30) days without cure of the default, such Party shall be deemed to have defaulted for
purposes of this Contract. Notwithstanding the foregoing, this provision shall not be construed
to apply to the delivery and pressure obligations set forth in Section 3.9.A, or to supplant Section
3.9.C or the specific remedies for Intrusion provided therein.

B. Recognizing that each Party’s undertakings under this Contract are obligations,
failure m the performance of which cannot be adequately compensated in money damages alone,
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each Party agrees, in the event of any default on its part, that the other Party shall have available
to it the equitable remedy of specific performance in addition to any other legal or equitable
remedies which may also be available.

5.3 Conservation

KWSC and the City agree to provide to the maximum extent practicable for the
conservation of water, and each agrees that it will operate and maintain its facilities in a
reasonable manner that will prevent waste of water. KWSC and the City further agree to
implement water conservation and drought management plans as required by state regulations.

5.4 Term of Contract

This Contract shall be effective on and from the Effective Date, and shall continue in
force and effect until July 22, 2084; provided, however, that the reservation of capacity to the
City in the KWSC System, in the event of any new or amended contract negotiated by and
between the Parties and subject to the terms thereof, shall not terminate at the end of the

Contract.

5.5 Approval and Consent

Unless otherwise provided herein, any approval or consent required by the provisions of
this Contract by KWSC or the City shall be evidenced by a written resolution adopted by the
governing body of the Party giving such approval or consent. Upon receipt of such written
resolution duly certified by the appropriate Party, KWSC or the City can conclusively act on the
matter requiring such approval.

5.6 Modification and Amendment

This Contract may be amended upon the written consent of the respective Board of
KWSC and the Council of the City, subject to the concurrence (to the extent required) of USDA-
RD; provided, however, no amendment to this Contract shall affect the unconditional obligations
of such Parties to pay the amounts due to USDA-RD under CTWSC USDA-RD Loans 91-01

and 91-06 and KWSC USDA-RD Loans 91-06 and 91-07

5.7 Notice Relating to CTWSC Contracts

In the event that KWSC contemplates any amendment or modification of any contract
KWSC has with CTWSC pertaining to the supply of water, then KWSC shall give notice to the
City of the specific contemplated amendment or modification at least 30 business days prior to
making the same, with express reference to this Section 5.7. Within 20 business days of the
City’s receipt from KWSC of any such notice of contemplated amendment or modification, the
City shall provide KWSC with its written consent, which shall not be unreasonably withheld, to
such contemplated amendment or modification and/or written objection to all or such portion(s)
of such contemplated amendment or modification to which it objects, setting out with
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particularity the basis for each such objection. Should the City not provide timely, written notice
to KWSC of its specific objection(s), the City shall be deemed to have consented to the same;
however, notwithstanding the foregoing, (i) failure on the part of the City to object to any
amendment or modification of any contract KWSC has with CTWSC shall not constitute or be
deemed to constitute waiver or modification of any provision or requirement of this Contract or
compliance therewith, and (i1) this Section 1s not intended to supplant or modify Section 5.6,
Modification and Amendment, or to permit any amendment or modification of this Contract
without compliance with Section 5.6. KWSC agrees that it shall not amend or modify its
contractual relationship with CTWSC with respect to any provision (1) for which the City has
timely provided written objection in accordance with this Section (11) in such manner that has a
material adverse impact on the rights of the City under this Contract. City consent is not
required for any amendment or modification of KWSC contracts with CTWSC provided such
amendment or modification does not impact this Contract. KWSC shall give the City 5 business
days’ notice of its determination to go forward with any proposed amendment or modification to
which the City has provided written objection.

5.8 Addresses and Notice

Unless otherwise provided herein, any notice, communication, request, reply, or advice
(herein severally and collectively, for convenience, called "Notice") herein provided or permitted
to be given, made or accepted by any Party to any other Party must be in writing and may be
given or be served by depositing the same in the United States mail postpaid, certified and
addressed to the Party to be notified, with return receipt requested, or by hand delivering the
same to an officer of such Party. Notice deposited in the mail in_the manner hereinabove
described shall be conclusively deemed to be effective, unless otherwise stated herein, from and
after the expiration of three (3) days after it is so deposited. Notice given in any other manner
shall be effective only if and when recerved by the Party to be notified. For the purposes of
notice, the addresses of the Parties hereto shall, until changed as hereinafter provided, be as

follows:

A, If to KWSC, to: Office of the General Manager
Kempner Water Supply Corporation
Post Office Box 103
Kempner, Texas 76539
Telephone: (512) 932-3701
Fax: (512) 932-2546

B. If to the City, to: Office of the City Manager
City of Lampasas
312 East Third
Lampasas, Texas 76550
Telephone: (512) 556-6831
Fax: (512) 556-7937
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The Parties hereto shall have the right from time to time and at any time to change their
respective addresses and each shall have the right to specify as its address any other or additional
address by at Jeast 15 days written notice to the other Parties hereto.

5.9  State or Federal Laws. Rules, Orders. or Regulations

This Contract 1s subject to all applicable federal and state laws and any applicable
permits, ordinances, rules, orders, and regulations of any local, state, or federal governmental
authority having or asserting jurisdiction, but nothing contained herein shall be construed as a
waiver of any right to question or contest any such law, ordinance, order, rule, or regulation in
any forum having jurisdiction.

5.10 Venue

All amounts due under this Contract, including, but not limited to, payments due under
this Contract, shall be paid and be due in Lampasas County, Texas, the County in which the
principal administrative offices of KWSC and the City are located. The Parties specifically agree
that Lampasas County, Texas, is the place of performance of this Contract.

5.11 Assignment

This Contract may be assigned to USDA-RD as security for KWSC’s indebtedness.
Otherwise, neither KWSC or the City may assign any interest it may have under this Contract
without the prior written consent of the other Party.

5.12 Entire Apreement

This Contract and the contemporaneous Settlement Agreement constitute the entire
agreement among the Parties with respect to the sale of treated water by KWSC to the City.

5.13 Applicable Law

This Contract shall be governed by and construed in accordance with the laws of the
State of Texas, and the obligations, rights, and remedies of the Parties hereunder shall be
determined in accordance with such laws without reference to the laws of any other state or
jurisdiction, except for applicable federal laws, rules, and regulations.

5.14 No Third Party Beneficiary

The Parties hereto are entering into this Contract solely for the benefit of themselves and
agree that nothing herein shall be construed to confer any right, privilege or benefit on any
person or entity other than the Parties.

5.15 Counterparts
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This Contract may be executed in several identical counterparts, each of which shall be
an original and all of which shall constitute but one and the same instrument.

5.16 Conforming Documents

The Parties shall cooperate in conforming and maintaining accurate exhibits and
attachments to this Contract, and in assuring cormect references, including exhibits and
attachments and references arising from or related to any prepayment of USDA-RD CTWSC
Loan 91-06 and/or USDA-RD KWSC Loan 91-07, or closing of the Agreement for Sale.

5.17 Signed on the date executed by both Parties.

VVATER/S?U/PP’

A

B =3
Pﬁemdent
P
Attest: \j’[/ ¥ [’/"" L f
Sccretary

Date: &jvm/bgg 2026
/, / ©

CITY OF LAMPASAS

By:

al)/ertM P

&Mw@

Stacy Brack A ity Secretary

Date: Au\c)ﬂ[ﬁ;\’ Z%] 200(p
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UNITED STATES OF AMERICA

By:
Name:
Title:
Date:

Rural Development, acting on behalf

of the Rural Utilities Service, State of
Texas, United States Department

of Agriculture
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ATTACHMENT 1
USDA-RD Concurrence
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tue.23. 2006 G6:13AM Kempner Water Supply No 6390 P. 2

USDA mae

United States Departmant of Agriculture
Rural Develgpment

Texae Stote Office

AUG 2 2 2006

The Honorable Jack Celvert
City of Lampasgas

312 East Third Street
Lampnsas, Texas 76550

Mrt. Robert Bikaski, President
Kempner Waler Supply Corporalion
P.O. Box 103

Kempner, TX 76539

RE: 2006 Wholeeale Water Supply Contract

Deoar Sirs:

The Agency concurs in the 2006 Wholesale Water SuppIy' Contract, as amended, submilled lo
this office on July 26, 2006, between Kempner Water Supply Corporation (WSC) end the City of
Lampasas, with such concurrence being conditioned upon Kempner WSC paying off USDA
Rural Development's notes 91-06 and 91-07.

Notwithstending positions laken by either parly in pending litigation, the parties 1o this Contract
huve adviged the Agency thut neither purty agserts an ownership interest in. assets of the other
coniracting parly. Certain améndments wers mads to the Contract to-clarify this point. The
purlies, by accepting this concurrence, agree that the United States has not waived its regulatory
or statutory rights, including the ripht to asscrt the protoctions of 7 U,8,C, Seo, 1926(b),
natwithstanding any provision contained in the Contract or incorporated therein by reference or

appended thereto.

If you have any questlons or necd additjonal information, please contact Paco Valentin,
Community Programs Director, at (254) 742-9789. ‘

Sincerely, . Q

101 South Maln» Federal Buliding, Sults 102 « Tampla, TX 78501
Phone® (344) T42-6788 » Fax (2B4) TA20746 « TDD: (264) 7426712 « Web: hfig;

Commitad to the futura of rural enmmtiniting
"UNDA I8 an cgual oppartunily proviger. emplxyer and lender *

Te fle o compluisl of diactminulon wile UBDA Dlucler, Qlllce al Civil Righls. Ruahy 328-W, Whitten [Suiiding 1% and
Indapandencs Avenur BW Warhinglon, D 20280.0410 or call (202) T28.5064 (vules or TDD).
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KEMPNER WATER SUPPLY CORPORATION AND CITY OF LAMPASAS
CAPITAL POLICY

This capital policy has been developed and adopted for the purpose of clarifying when a
repalr constitutes a capital improvement, as opposed to a non-capital repair, and which
clearly delineates between KWSC O&M Cost and capital improvements to the system,
permitting proper KWSC O&M Cost allocations in accordance with accepted principles
and policies of the American Water Works Association, as required by the 2006
Wholesale Water Supply Contract between Kempner Water Supply Corporation (KWSC)
and the City of Lampasas (City) (2006 Contract). Refer to Section 3.5C of the 2006
Contract. From time to time, KWSC and the City may be called upon to determine
whether a particular expenditure should be treated as a “repair” or “capital
improvement”. In order to promote uniformity in the decision making, the following
guidelines for delineating between repair expenditures and capital expenditures are
adopted by KWSC and the City. These guidelines are intended to aid and assist in the
decision making process and in no way alter or take precedence over what is set out and
established in the 2006 Contract.

Definitions

The following terms and expressions as used in this Policy, unless the context clearly
shows otherwise, shall have the following meanings:

“Repair” means that an asset is restored and fully functional by replacing a part, and by
putting together that which is torn or broken. A repair consists of any work that restores
or extends the useful life of an existing asset and which is not part of general maintenance
and operations (i.e. repairing a break in a line, periodic lubrication of moving parts).

“Capital improvement” means the replacement and upgrade, expansion, development, or
rehabilitation of capital water system assets that either extends the useful life or reliability
of the asset, system or system component or adds new capabilities to enhance the asset,
system or system component’s performance. A capital improvement consists of
replacements, upgrades or provides for extension of service of an existing asset and that
1s not used for the general operation or maintenance of the system.

Examples of Capital Improvement

Repair (capital) - Adding a new pump in an existing expansion slot of a pumping facility
to increase the facility’s pumping capacity to its design maximum limit (an expansion
upgrade).

Replacement of one or more constant speed pumps with a new constant speed longer-life
pump (higher quality upgrade), thereby permitting the facility to be used for an additional
10 years.

Capital Policy 1
August 2008



Replacement of a constant speed pump with a same capacity variable speed pump
(capability enhancement upgrade) permitting more flexible operation of the facility.

In the event that further assistance is required in determining whether the expenditure is a
repair or capital improvement, the attached Exhibit A chart is intended to provide further

guidance. The chart includes simplified examples and is not intended to be all inclusive.

Operations and Maintenance Costs

Operation and maintenance cost allocations are established in the 2006 Contract Section
3.5 and should be referred to when determining cost allocations and expenditures. If
questions arise regarding whether or not an expense should be classified as an Operations
and Maintenance expense, a repair or a capital improvement reference should be first
taken from the 2006 Contract and then from the attached Exhibit A and from definitions
provided by the American Water Works Association.

Allocation of Repair or Capital Improvement Costs

Allocations of such costs shall be in compliance with the 2006 Contract Section 3.5 C.].
Capital expenditures need to be signed off on by both parties prior to expenditure of any
funds, unless an emergency situation exists. KWSC should provide the City with a
written explanation for the capital expenditure with a section for the City to sign off on or
provide written notice back to KWSC as to why the City may oppose the expenditure or
dispute 1t as a capital expenditure.

Dispute Resolution

In the event a dispute arises between KWSC and the City regarding whether or not a
particular KWSC expense should be treated as a repair expense or a capital expense,
within 15 days from written notification of either party to the other party that such
dispute cannot be remedied, such dispute shall be reviewed by a committee of four, two
from KWSC and two from the City chosen by the president of KWSC Board of Directors
and the Mayor of the City. The committee shall make every effort to help the two parties
come to terms. If the parties cannot come to terms with the help of the committee, within
20 days from the appointment of the commitree, it shall then be submitted to a mutually
agreed upon independent Professional Engineer and Certified Public Accountant. In the
event such independent Professional Engineer and Certified Public Accountant makes a
determination as to how the disputed expense should be characterized, the
characterization shall be final and binding upon KWSC and the City. The parties to any
such dispute shall bear their own respective professional fees and expenses incurred
therein, except that the disputing parties shall split the charges and expenses of the
independent engineer and accountant, one-half to be borne by KWSC and the remaining
one-half to be borne by the City.
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In the event that there is a dispute regarding engineering issues regarding any repair or
capital matter, KWSC and the City shall refer to the 2006 Contract Section 4.4 regarding
“Dispute Resolution Concerning Engineering Issues”.

PASSED and APPROVED by the City Council of the City of Lampasas on the 11"
. day of August , 2008.

f%dith Hetherly, May@

PASSED and APPROVED by the Kempner Water Supply Corporation Board of

Directors on the ZOth , day of ' , 2008.

Hob Mc‘bonald, President
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EXHIBIT A

| Repair Expenses

Capital Improvements Expenses

1. | Accounting. Relatively low cost per ].
unit and recur on a frequent or regular
basis — one or more times per budget
year. Examples: Pipeline leak repair
or monthly sampling. Expenditure is
expensed.

Accounting. Relatively high cost per
unit, infrequent-less than annually.
Examples Planned, engineered
project — water treatment plant
expansion or transmission pipeline
upsizing in high growth area.
Expenditure is capitalized.

2. | Expected Useful Life. Items having a 2.
useful life of less than two years.
Examples: Computer and software.

Expected Useful Life. Items having
a useful life of two years or more.
Examples: Filter media replacement
or ground storage tank.

Purpose. Consumable items used to 3.
operate storage, transmission,
metering, and remote monitoring of
the system. Examples: Contract
repairs, or repair inventory items such
as coupling or pipe joints.

(U]

Purpose. Items that increase
holdings in property or increase or
replace such things as capacity, water
supply services, treatment, storage,
transmission, metering, and remote
monitoring of the system. Example:
Construction of new treatment
facilities or transmission lines.

4. | Consultation Application. 4.
Consultation incidental to normal or
annual support requirements.

Consultation Application.
Engineering and legal fees for
projects. Examples: Strategic
planning, system upgrade and/or
capacity expansion; legal for
property acquisition, easements.

S. | Maintenance. Repairs of System. 5. | Maintenance. Replacement or
Examples: Pipeline leak repair or rehabilitation of facilities;
SCADA RTU repair. replacement of dilapidated facilities
| or items that have exceeded useful
life. Example: major reconstruction
of storage tank due to obsolescence.
6. | Construction. Correction. Example: 6. | Construction. New construction.

Rerouting a pipeline improperly
placed in easement.

Example: Building a new storage
tank.

7. | Labor. Labor incidental to day to day 7.
operations. Examples: Employee
wages, salaries and benefits.

Labor. Labor used for In-house
capital projects. Example: In-house
sub-contract (pro-rate share of total
compensation).
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United Btaten Bepariment of AgriguHurs » Rure! Development
101 South Mals « Suits 702 « Temple, TX 76501

Phone; (234) 742-8768 « Fax; (254) 742-8748 - TDD: (284) T42-6712 « Web: hitp:/wvw.rurdey, Uadg ooy

DATE: AUGUST 22, 2006

FROM: Counni¢ Petri, Community Programs
"T'exas State Office

TELEPHONE NUMBER; (254) 742-8793

TQ: ROBERT BIKOSKI, PRESIDINT

FAX NUMBER: 512-932.2546

PIIONE NUMBER; FAX NUMBER: (254) 742-9749

SUBJECT: Whater Supply Contruct NO. OF PAGES INCLUDING COVER: 2

maggaps:

CC: CITY OF LAMPASAL

Gommllied to tha futurs of rurl communitian.
“UBDA Is an squal wpporimity provider, employer and iender.”

To fis & camplslnt of disariminalion write USDA, Direetar, Office of Chvit Rigits, Room 326-W, Whitisn Bullding, 14" and
Independence Avenue, SW, Washingtan, DG 20250-8410 or eall (202) 720-8284 (volca ar TDD}.
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EXHIBIT A
System Map
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EXHIBIT B
Kallman Estimate
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OJECT COSTES Page § of 2
0J Conceplual Prelminary () Finaf
Prepared by __Steven 0, Kallman, P.E. RPPLS. Date: Qctoher 8, 2004
PROJECT: Coniract Medlation wit Kempner WSC
LOCATION: . Hacke }-Eirgm& Ball Couaty, Texay “
TYPE OF {MPROVEMENTS: Waler Distribulian Sysiem .
CLIENT NAME:. Cantral Texes W8C
CLIENT ADDRESS: 4oz Lakedlift Otfve, Harker Haighls, Texas 78548-8607
CLIENT PHONE: {254).695-2779
CLIENT FAX: (254) 6984105

: _26@,000 Gallon Ground Storage Tank, 80
Fool Overfiow on 0,442 Aore Tract
Adresntlp Hwy. 16§ Pump Slatlon Ste

§ 17500000

z Boaster Purnp Btalion on Same Site g
Above, Water Line and Gravel Access
Road {o Sama Slie Abevs) Purchase
4,023" % 80' Sbdp of Land Adjacent 1o and
Enstof Hwy. 166 Pump Stalen Sile from
Chaparval Road to Pimp Gl.qdon Slite

1§ 1,1687,077.00

3. 18" Waler Line Paralleling Exlsling 24*
Waler Line along West Slds of SGlhouse *-
Loke Road In Frivale Enwments yelto be

$  500,000,00

| Acquiced

&, 2- 2000 GPH, 300 HP High Sarvice
Pumps, Slartem Plplng, Velves and
Relalad Items al Exigiing Walef Treatmeni
Plant slie lo Increase Firm Rumphg
Capactly fron 8,0§0 GPM (13,03 MGD) lo
Minimum "4,_6&2 GEM (1847 MGP;

§  312,600.00

5. Relocgté 2 Weal Bsll Meters from Hwy.
186.Fump Glxgk;n Slte Jo 0.442 Aoty Bile

§ 2500000

6. | Remove West Bell Mater and Plug Waler
Line at Forl Hood Slte; Replace 1,400 LF.
of 6" WaterLine

§ 50,000.00

' 7 Relocald(e«war WSC Meler from lvy
Mountaln Trok Slte to Hwy, 185 Pump
Stalian Site st [nlet to Tank

§ 2500000

TOTAL

§ 2,264,677.00 |

" Natles:

ltems such as Burveying, Gealachnical and Environimental Sarvices.

1. Itam Hos, 1,2 & 6, 6 anid 7 Include 10% ConptrucHon Contingenay, 10% Engineering and 6% far Spaclal

2. Mam No. 3 Incudes 10% Coplingency and $22,500. Englnesring o Completa. Fraject. N co:u are
lnaludad Inltam Ho. 310 Pumhn.se Easamm(: arfar Legal Feea to Prapare Easanent b

S.0. KALLEAN, LP. ~
BHGINEERS AN EHVIROHGANTAL CORSLLTANTS
<. 1108 Bauth Mrys, 8ulle 196
Round Rotk, Taxas 76664
Phane: (512) 2184404 Fex: (517)218-1688
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PROJECT COST ESTIMATE

Page 2 of 2
__Conceplusl _X_Prefiminary __Final
Prepared by: Steven D, Kallman, P.E., R.P.L.S. Dale: _Qctober 6, 2004
PRQJECT: Cheparal Pump Station (o replace Hwy, 185 Pump Slation
LOCATION: Adjacent fo-ard norh of Hwy. 195 Pump Station on 0.442
Agre Slie .

TYPE OF IMPROVEMENTS: High Service Pump Station, Waler Line and Aceess Road
CLIENT NAME: Gentrel Texas WSG
CLIENT ADDRESS: 4020 Lakediff Drive, Harker Heighls, Texas 76548-8607
CUENT PHONE: (254) 698-2778

CLENT FAX: (254) 6384105

{ $ s 20,000.00
2 |Excavation ‘ LS. |§ 2800000 1 $ _26.000.00°F
3 |Contrets LS. |§  42,000.00 1 § 4200000
4_|Plping, Valves, Melars gnd Meter Vaidts | LS. |$ _ 366,000.00 1 § 366,000.00 |
& |Vaull Covers and Grating LS, | §  27,000.00 1 §  27,000.00
6 |1600 Square Foat Bujiding, LS, |5 80,000.00 § _804000.00
7 17500 GPM, 160 HP High Service Pump
and Can __EA. |§ . 35000.00 2, $ 70,000.00
&8 _|Elecirical. LS: | & _ 160,000.00 1 §_150,000,00
8 ot Safaty La. |3 1,000.00 i I's 100000
10 |Chaln Ljnk Gross Fence; Access Road D
Fence; Three Gatas LS. [ § 3,800.00 1 § 360000
11 |30" x 16" Tapping Sleeve and Valve Ls. )& 7,600.00 1 ¢ 7,600.00
12 |16° PVC, C-905-CL, 160 Water Line LE. s 40.00| 350 §  14,000.00 ||
13 |Slit Fence LF. !S. 200| @60 |s 128000
{4 |Resloration and Revegatation sy. s 1.00| 3350 § _ 3,460.00
15 1AM Woather Access Réadand Paitdng | SY. | § ~ 6.0 510 §  7.960.00
18 |18" CGMP bGriveway Culvert LF. |§ 36,00 2 $ +1,152.00-
17 |Headwalls for Culvert EA. |$  1500.00 2 §  3,000.00
18 112" Modulating Valve end Vaull Feeding | 5
200,000 Gallon Ground Storage Tank Ls. {5 1500000 { $ 1500000
5 :
18 {1450 KW Emergsncy Gesisralor EA. 53,500.00 |- ¢ $  53,600.00
PRELIMINARY ESTIMATED CONSTRUCTION COST] § 933,662.00
10% CONTINGENCY] §  83,365.00
10% ENGINEERING] §  83,368.00
6% FOR SITE ACQUISTTION FOR 36 FOOT WIDE ACCESS TQ SITE AND SURVEYING
GEOTEGHNICAL AND ENVIRONMENTAL SERVIQES! § 4668300
' 'ESTIMATED TOTAL PRGJECT COST| §1,167,077.00
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CTWSC O&M EXAMPLES — Section 3.5

Definitions for purposes of the examples:

“City Percentage” is the percentage calculated as set forth in Section 3.5.C.1 (metered
flow of treated water into the City at City Points of Delivery by metered pump discharge
flow from State Highway 195 Pump Station, including any flow from KWSC New
Facilities; or City Use divided by City Use + KWSC Use + KWSC New).

“City Use” means water delivered to City Points of Delivery.
“KWSC Take” means all water delivered to KWSC from CTWSC.

“KWSC Volume Percentage” means KWSC Take divided by Total CTWSC Sales.

“KWSC Use” means KWSC Take, less City Use
“KWSC New” means water From KWSC New Facilities.
“Total CTWSC Sales” means all water delivered to CTWSC customers.

“Volume Bill” means the amount CTWSC bills to KWSC monthly for O&M, absent
application of a “floor.” The Volume Bill is calculated by multiplying the CTWSC
O&M on the Existing System(“CTWSC O&M”) by the percentage calculated by dividing
the volume of treated water delivered to KWSC by the total volume of treated water -
delivered to all customers of CTWSC and multiplying by 100 (KWSC Take divided by

Total CTWSC Sales x 100).

“Floor Bill” means the amount CTWSC bills to KWSC monthly for O&M in the event
that a floor applies. The Floor Bill is calculated by multiplying CTWSC O&M by the

floor caleculated pursuant to Section 3.5.B.1.

L. As information, City Use, KWSC Use, and Total CWSC Sales figures are from the

December 2005 CTWSC bill.

City Use 31,718,000

KWSC Use 53,106,000

KWSC Take = 84,824,000.

KWSC New = 0. '

KWSC Volume Percentage = 53%.

City Percentage = 31,718,000 divided by §4,824,000 = 37%.
CTWSC Total Sales = 159,848,746

Assume CTWSC O&M = $100,000



Volume Bill = $100,000 x [KWSC Volume Percentage, 1.e., KWSC Take
84,824,000 divided by Total CTWSC Sales 159,848,746 x 100 = 53%] = $53,000
No floor applies (53% exceeds 42%).

CALCULATION:

City Bill = CTWSC O&M x KWSC Volume Percentage x City Percentage =
§100,000 x 53% x 37% = $19,610.

KWSC Bill = $33,390.

Same assumptions as I, but KWSC Use is 25,000,000 and KWSC New is

28,106,000.
City Percentage remains 37%. (City Use-31,718,000, divided by 84,824,000, or

City Use + KWSC Use 25,000,000 + KWSC New 28,106,000).

Assume CTWSC Total Sales = 131,742,746 (decreased by lost sales of KWSC
New of 28,106,000).

KWSC Take (City Use 31,718,000 + KWSC Use 25,000,000 = 56,718,000)
divided by CTWSC Total (131,742,746) = 43.052%, KWSC Volume Percentage.
No floor applies (43.052% exceeds 42%).

Assume CTWSC Total O&M = §$100,000.

Volume Bill = $43,052.
City Percentage = 37%. City pays $15,929.24, KWSC pays $27,122.76.

Same assumptions as 1, but KWSC Use is 0 and KWSC New is 53,106,000.

City Percentage remains 37% (City Use divided by City Use +KWSC Use plus
KWSC New is same percentage as in Example 2).

Assume CTWSC Total = 106,742,746 (decreased by lost sales of KWSC New of
53,106,000).

KWSC Take (City Use 31,718,000+ KWSC Use 0) = 31,718,000, divided by
CTWSC Total 106,742,746 = 29.7%, KWSC Volume Percentage.

Floor applies (29.7% is less than 42%). .

Assume CTWSC Total O&M = $100,000.

Volume Bill without floor would be $29,700.

City Bill without floor would be 37% x $29,700 = $10,989, and KWSC would pay

$18,711.
Floor Bill = $42,000, for an increment of an additional $12,300.

a. Assume KWSC is still using 1.06 MGD of City water treatment capacity so
that City:KWSC capacity ratio is 49:51, not 63:37, for purpose of “floor
increment” calculation.

Applying this 49:51 ratio to the “floor increment,” City would pay 49% of
$12,300, or an additional $6027. KWSC would pay 51% of $12,300, or an

addifional $6273.



Total City Bill: $10,989 + $6027 = $17,016.
Total KWSC Bill: $18,711 + $6273 = §24,984,

b. Same assumptions as in 3.a., but KWSC has restored the 1.06 MGD to
the City and now the City: KWSC capacity ratio is 63:37.

Applying this 63:37 capacity ratio to this “floor increment,” City would pay 63%
of $12,300 , or an additional $7749. KWSC would pay 37% of the increment, or
an additional $4551.

Total City Bill: $10,989 + 7749 = $18,738.

Total KWSC Bill: $18,711 +§4551 = §23,262.

4. Same assumptions as 3, but assume KWSC reduces its share of CTWSC
WTP capacity by 10% without the City acquiring that capacity, resulting in a floor
of 37.8% under the CTWSC Wholesale Contract.

City Percentage remains 37% (City Use + KWSC Use plus KWSC New is same as
in. Example 2 and 3).

Assume CTWSC Total = 106,742,746 (decreased by KWSC New of 53,106,000).
KWSC Take (City Use 31,718,000 + KWSC Use 0) = 31,718,000, divided by
CTWSC Total 106,742,746 =29.7%.

Floor applies (29.7% is less than 37.8%).

Assume CTWSC Total 0&M = $100,000.

Volume Bill without floor would be $29,700.

City Bill without floor would be 37% x $29,700 = $10,989, and KWSC would pay
$18,711.

Floor Bill would be 37.8% x $100,000 = $37,800, for an additional increment of
$8100. Applying the 63:37 capacity ratio to the increment (since the City did not
acquire KWSC’s capacity, the ratio remains unchanged), the City would pay 63%
x $8100 or an additienal $5103. KWSC would pay 37% x $8100 or an additional
$2997.

Total City Bill: $10,989 plus $5103 = $16,092.

Total KWSC Bill: §$18,711 + $2997 = $21,708.

5. Assume KWSC reduces its capacity eompletely, the floor becomes 26.5%.
City does not acquire KWSC capacity. Assume City use drops to 18,000,000.
Otherwise same assumptions as in 4.

City Percentage = 18,000,000 divided by 18,000,000 = 53,106,000 + 0 =
18,000,000 divided by 71,106,000 = 25.31%.

Assume CTWSC Total Sales = 100,000,000..

KWSC Take (City Use 18,000,000 + KWSC Use 0) = 18,000,000, divided by
CTWSC Total 100,000,000 = 18%, KWSC Volume Percentage.

3



Floor applies (18% is less than 26.5%).
Assume CTWSC Total O&M = §100,000.

Volume Bill would be $18,000 (18% x 100,000).
City Bill without floor would be 25.31% x $18,000 = $4555.80, and KWSC would

pay $13,444.20.

Floor Bill would be $26,500 (26.5% x 100,000),

With floor of 26.5%, KWSC Bill = $26,500, for an additional increment of $8500.
Applying 63:37 ratio: City would pay an additional $5355 and KWSC would pay

an additional $3145.

Total City Bill: $4555.80 + $5355 = $9910.80.

Total KWSC Bill: $13,444.20 + $3145 = $16,589.20.6. Under Section
3.1.B, City has right to acquire up to 2.06 MGD of additional capacity, on a
volume-only O&M basis. Floor does not apply to and City will not pay floor on
CTWSC O&M on this amount of additional capacity.

Same assumptions as S, but (i) City has acquired relinquished KWSC capacity
(i.e., in addition to or other than the volume-only 2.06 MGD referenced in Section
3.1.B) so that floor remains 42%, and (ii) despite KWSC Use being 0, CTWSC

Total Sales have increased to 180,000,000.

City Percentage remains 25.31%.
KWSC Take = (18,000,000 + KWSC Use 0 = 18,000,000, divided by CTWSC

Total Sales 180,000,00 = 10%, KWSC Volume Percentage.
Floor applies (10% is less than 42%).
Assume CTWSC O&M = $100,000.

nnn 71 a1n N\

Volume Bill would be $10,600 (10% x $100,000).
City bill without floor would be 25.31% x $10,000 = $2531, and KWSC would

pay $7469.
Floor Bill would be 42% x $100,000 or $42,000, for an additional increment of $32,000.
If City has acquired 100% of KWSC relinquished CTWSC WTP capacity {leaving City

4o N

with 7.68 MGD), then City would pay $2531 + 32,000 = $34,531. KWSC would pay
$7469.
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TANK MAINTENANCE ANNUAL PAYMENT

INITIAL PAYMENT:

The Hewgley Tank is the first tank scheduled to have maintenance in 2007 and the
estimate for maintenance is $300,000. The plan is to bid the project in July-August 2007,
draw the tank down in September to perform the work and have the work complete by
December 2007. The proposed initial payment schedule for year one is calculated by
using $325,000 as a base amount, with the first payment by both parties to be made in
November 2006. KWSC has provided a break down that would take into consideration
that we are now three months into the contract time period and the time frame for when
work on the first tank needs to commence. The total initial payment would be $81,250
with the City’s portion being $29,193.94 and KWSC portion $52,056.06, based on the
average monthly percentage as used for the monthly water billing, for December 2005
through August 2006 (.35931). The last payment for the first tank would be made on or
about August 1, 2007, so that work on the Hewgley Tank can be complete by December
2007. The first payment would be due in November 2006. Future payments would be
based on the monthly percentage as calculated in Section 3.5.C.1.

TEN-YEAR MONTHLY REVOLVING PAYMENT SCHEDULE (TO BE

REVISED IN YEAR 5 AND REVIEWED AND ADJUSTED EVERY YEAR AT
THE ANNUAL MEETING):

There are four tanks identified that need to have maintenance performed as follows:

2007 - Hewgley Tank #2 - $300,000
2008 — Georgetown Tank - $325,000
2009 — Donnell Tank - $350,000

2010 — Hewgley Tank #1 - $100,000

The City is not responsible for maintenance to the Donnell Tank, which is scheduled for
maintenance in 2009 (Section 3.5.E.1, page 27 of agreement). The total estimated
amount of repair for the Hewgley Tank #2, Georgetown Tank and the Hewgley #1 Tank
is $725,000. KWSC would be responsible for the Donnell Tank at $350,000.

ADDITIONAL COMMENTS:

Every year at the Annual Meeting, the parties can adjust the Annual Tank Payment to be
sure it is still accurate (Section 3.5.E.2, page 27 of agreement). The City pays the City’s
Percentage of the Annual Tank Payment, which can fluctuate. KWSC will pay the City
on a quarterly basis the interest rate accrued on the City’s portion of the funds on deposit.

In addition to the tanks listed above there will be future maintenance/repair costs

associated with the Ivy Mountain Tank and the State Highway Tank, which is not
currently included in the Ten-Year Rolling Schedule as proposed.

11/9/2006 Tank Maintenance Annual Payment



PROPOSED TANK MAINTENANCE TEN-YEAR ROLLING SCHEDULE

CITY KWSC
$325.000.00
Year 1: $325,000.00 / 12 months equals $27,083.33
Total - Initial Payment will be $81,250.00 breakdown is as follows:
Lampasas KWSC Combined
35931 ** % Total
3 Month Ttl
Sept. — Oct—Nov 06  $29,193.94 $52,056.06 $81,250.00
Dec - 2006 City % KWSC % $27,083.33
Jan- 2007 City % KWSC % $27,083.33
Feb- 2007 City % KWSC % $27,083.33
Mar - 2007 City % KWSC % $27,083.33
Apr- 2007 City % KWSC % $27,083.33
May - 2007 City % KWSC % $27,083.33
Jun- 2007 City % KWSC % $27,083.33
Jul- 2007 City % KWSC % $27,083.33
Aug - 2007 City % KWSC % $27,083.33
Total Payments $324,999.97

**this percentage was calculated as an average for the City from Dec. 05 thru Aug 06.

Year 2: $25,000 x City’s monthly%s KWSC’s %
($300,000)

Year 3: $29,166.67 x 0 KWSC 100%
($350,000) (Donnell Tank)
Year 4: $8,333.33 x City’s monthly % KWSC’s %
($100,000)

Year 5: $12,500 x City’s monthly % KWSC’s %
($150,000)

Year S reevaluate and reestablish the maintenance schedule and Annual Tank Payment.

Year 6: $12,500 x City’s monthly % KWSC’s %
($150,000)
Year 7: $12,500 x City’s monthly % KWSC’s %
($150,000)
Year 8: $12,500 x City’s monthly % KWSC’s %
($150,000)
Year 9: $14,583.33 x City’s monthly % KWSC’s %
($175,000)
Year 10: $16,666.67 x City’s monthly % KWSC’s %
($200,000)

11/9/2006 Tank Maintenance Annual Payment



CAUSE NO. 207,477

KEMPNER WATER SUPPLY IN THE DISTRICT COURT
CORPORATION
VS. 169TH JUDICIAL DISTRICT

CENTRAL TEXAS WATER
SUPPLY CORPORATION

O LoD O LON LOn LoOn O

BELL COUNTY, TEXAS

AMENDED SETTLEMENT, COMPROMISE, RELEASE AND TOLLING
AGREEMENT

This Amended Settlement, Compromise, Release and Tolling Agreement
(“Agreement”) is entered into by and between KEMPNER WATER SUPPLY
CORPORATION (“KWSC”) and THE CITY OF LAMPASAS, TEXAS (the “City”) on
the Jast date written herein. KWSC and the City may hereafter be collectively referred to
as “Parties.” The Parties agree as follows:

WHEREAS; KWSC is a Texas non-profit corporation, organized and established
under Chapter 67, Texas Water Codé (formerly Article 1434a, R.C.S. of Texas 1924, as
amended), and KWSC independently owns and operates its potable water distribution
system in order to provide potable water to its customers; and

WHEREAS, the City is a Texas municipal corporation chartered under Article XI,
§ 5 of the Texas Constitution, and the City independeritly owns and operates its potable
water distribution system in order to provide potable water to its customers; and

WHEREAS, as part of settlement of litigation between KWSC and the City m

2001, the Parties agreed that prior contracts between them needed to be amended,



modified and completely replaced by the Wholesale Water Supply Contract entered into
as of September 13, 2001 (the “2001 Contract”); and

WHEREAS, KWSC and the City have operated pursuant to the 2001 Contract to
this date; and

WHEREAS, disputes have arisen between and among KWSC, the City, and
Central Texas Water Supply Corporation (“CTWSC”), resulting in litigation brought by
KWSC in Cause No. 15,419, Kempner Water Supply Corporation vs. Central Texas
Water Supply Corporation, 27" Judicial District Court of Lampasas County, Texas, said
lawsuit having been transferred to Bell County and now referred to as Cause No. 207,477
C, Kempner Water Supply Corporation vs. Central Texas Water Supply Corporation,
169" Judicial District Court of Bell County, Texas ("Lawsuit"); and

WHEREAS, on February 21, 2006, the City and KWSC agreed to a 2006
Wholesale Water Supply Contract which was submitted to the United States Department
of Agriculture-Rural Development (“USDA-RD”) for its concurrence; and

WHEREAS, on February 21, 2006, the City and KWSC also agreed to a
Settlement, Compromise, and Release Agreement which was also submitted to USDA-
RD for its concurrence; and

WHEREAS, in response to the comments of USDA-RD, the City and KWSC have
agreed to and submitted to USDA-RD certain amendments to the 2006 Wholesale Water

Supply Contract (the “2006 Contract” herein means and includes agreed amendments

Amended Settlement, Compromise, Release and Tolling Agreement
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thereto) (a copy of the 2006 Contract is attached hereto as Exhibit A), which 2006
Contract shall be effective upon written concurrence from USDA-RD in the form
attached hereto or as it may be modified in future by agreement of the Parties in order to
gain the concurrence of USDA-RD; and

WHEREAS, KWSC has obtained a commitment for approximately $33 million in
loan funds from the Texas Water Development Board (“TWDB”) in order to acquire
additional water treatment, storage and transmission facilities, through construction and
through purchase, and to pay off all KWSC indebtedness to USDA-RD (“TWDB Loans”
as defined in the 2006 Contract); and

WHEREAS, the Parties have determined that it is in their mutual best interests and
in the best interests of their respective members and customers to provide for the 2006
Contract to become effective in the event that KWSC .repays all of its indebtedness to
USDA-RD before USDA-RD provides its concurrence in the 2006 Contract, or, if those
events do not occur by September 1, 2006, to provide for interim operation with a tolling
agreement and nonsuit pending the 2006 Contract becoming effective, and further to
provide a means to fully settle and resolve all claims and counterclaims between them
that have been asserted and/or which might have been asserted in the above-styled and
numbered clause, and to amend the February 21, 2006 Settlement, Compromise and

Release Agreement to address the matters herein; and

Amended Settlement, Compromise, Release and Tolling Agreement
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NOW, THEREFORE, for the consideration herein expressed, the Parties agree as

follows:

s Superseding Amendment.  This Amended Settlement, Compromise,

Release and Tolling Agreement supersedes and replaces the February 21, 2006
Settlement, Compromise, and Release Agreement executed by the Parties.

2. Condition Precedent and Effective Date. A condition precedent to the

effectiveness of paragraphs 6, 7 and 8 of this Agreement is that the 2006 Contract has
become effective. The effective date of paragraphs 6, 7 and 8 of this Agreement
(“Effective Date”) shall be the date, or earlier date, upon which the 2006 Contract
becomes fully effective under either or both of 2.a. or 2.b. below (i.e., not merely n
interim operation). The remaining covenants of this Agreement shall become effective
upon execution of this Agreement by the Parties. The 2006 Contract shall become

effective (the “Effective Date” of the 2006 Contract as defined therein) on the earliest to

occur of the following:

a. Concurrence by ‘'USDA-RD to the 2006 Contract. KWSC and the
City have been notified by letter dated Aungust 22, 2006, from Bryan Daniel, State
Director of USDA-RD, that USDA-RD has concurred in the 2006 Contract,
conditioned only upon the payoff by KWSC of USDA-RD Loans 91-06 and 91-07
to KWSC, as evidenced by the security agreements and promissory notes relating

thereto. Therefore, upon the date that KWSC warrants to the City that it has

Amended Settlement, Compromise, Release and Tolling Agreement
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caused to be tendered the amount demanded by USDA-RD in discharge of KWSC
indebtedness to USDA-RD for USDA-RD Loans 91-06 and 91-07, the 2006
Contract shall become effective, and paragraphs 6, 7 and 8 of this Agreement shall
become effective, trrevocable and fully binding and enforceable between the
Parties.

b. Repayment by KWSC of All Indebtedness to USDA-RD. "KWSC
Indebtedness" shall mean USDA-RD loans 91-01, 91-02, 91-06 and 91-07 to
KWSC as evidenced by the security agreements and promissory notes relating
thereto. The Parties agree that upon the date that KWSC warrants to the City that
it has caused to be tendered the amount demanded by USDA-RD in discharge of
all KWSC Indebtedness to USDA-RD, the 2006 Contract shall become effective
between the Parties as if USDA-RD had concurred therein, and paragraphs 6, 7
and 8 of this Agreement shall become effective, irrevocable and fully binding and
enforceable between the Parties. KWSC agrees promptly to provide to the City
copies of documents confirming such tender to USDA-RD of the amount
designated by USDA-RD,

3. Interim Operation/Tolling Agreement/September 1, 2006. 1If USDA-RD’s

unconditional concurrence (“2.a” above) or KWSC payoff of KWSC Indebtedness (“2.b”

above) has not occurred by September 1, 2006, the Parties shall operate under the Interim

Amended Settlement, Compromise, Release and Tolling Agreement
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Operation/Tolling Agreement set forth in this paragraph 3 until the 2006 Contract
becomes effective.
a. Beginning September 1, 2000, and until the occurrence of “2.a.” or
“2.b.” above, or until the Parties mutually agree otherwise in a duly executed
written instrument, the Parties agree to operate on an interim basis under all terms
of the 2006 Contract as if fully effective.
b. For purposes of interim operation under the 2006 Contract, the
Parties agree that “Effective Date” in the 2006 Contract shall mean September 1,
2006. For example, for purposes of the Effective Date Adjustments in Section 4.9
of the 2006 Contract, “Effective Date” shall be September 1, 2006.
C. USDA-RD. During inferim operation under the 2006 Contract, the
Parties agree to work diligently and in good faith to take prompt and reasonably
necessary steps to secure (i) USDA-RD’s unconditional concurrence in the 2006
Contract, including submittal to USDA-RD of any mutually agreed modifications
to the 2006 Contract and (if required) settlement agreement, and (ii) KWSC's
warranty to the City that it has caused to be tendered the amount demanded by
USDA-RD in discharge of all KWSC Indebtedness.
d. Nonsuit and Tolling.
(1)  The City and KWSC agree that within 10 calendar days after

September 1, 2006, if the 2006 Contract and this Agreement have not

Amended Settlement, Compromise, Release and Tolling A.greement
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already become effective under “2.a.” or ©“2.b.” above, the Parties shall each
file a notice of nonsuit without prejudice of all currently pending claims
against the other in the lawsuit.

(2)  The Parties expressly agree that, provided (i) KWSC is in
compliance with this Agreement and the Parties are operating under the
2006 Contract on an interim basis as provided herein, and (ii)) KWSC is
diligently pursning funding of TWDB Loans described in the 2006 Contract
and still has outstanding unfunded loan commitments from TWDB for the
TWDB Loans described in the 2006 Contract, the City will not refile its
claims against KWSC. The foregoing notwithstanding, the Parties further
agree that (i) unless the 2006 Contract (in its current form or as it may be
modified by agreement of the Parties) has become effective pursuant to
“2.a.” or “2.b.” above, the City may re-file these claims at any time after
September 1, 2007, and (ii) in the event of such re-filing, KWSC shall not
assert Timing Defenses with respect to the Tolling Period (both as defined
below). Nothing herein shall constitute any acknowledgment by KWSC as
to the validity or merit of any of the City’s claims tolled hereunder.

(3)  Tolling.

1. The Tolling Period means the period which extends

from March 30, 2004 until the earlier of 90 days after September 1,

Amended Settlement, Compromise, Release and Tollmg Agreement
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2007, or such earlier date (if any) of re-filing of the Lawsuit pursuant
to paragraph 3.b above with respect to KWSC. The Tolling Period
may be extended by written agreement of the Parties.

il The Parties agree that all time periods governing any
Timing Defenses shall be tolled during the Tolling Period. “Timing
Defenses” shall mean any affirmative defenses based on statute(s) of
limitation, statute(s) of repose, laches or the passage of time to any
claims, known or unknown, that the City may have against KWSC,
or to any claims, known or unknown, that KWSC may have against
the City. This Agreement shall not revive any claim that is barred
before March 30, 2004 by any Timing Defense. Any lawsuit filed
pursuant to this subparagraph 3.d shall be deemed by the Parties to
be treated as if it were filed on March 30, 2004, so that no prejudice

will have occurred by the nonsuit contemplated herein.

TWDB Loans. KWSC represents and warrants to the City that, to the best

of KWSC’s knowledge, information and belief, TWDB does not and will not require

review, approval, or any change to the 2006 Contract as a condition of funding the

TWDB Loans, as reflected by the TWDB letter attached as Exhibit B.

Agreement to Cooperate. In consideration of the undertakings herein, and

assuming TWDB seeks no changes to the 2006 Contract, upon the Parties’ execution of

Amended Settlement, Compromise, Release and Tolling A greement
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this Agreement the City will cooperate with KWSC in seeking the closing of the TWDB
Loans, as further set forth in Section 4.6 of the 2006 Contract.

6. City Releases. Effective as of the Effective Date of this Agreement, for and
in consideration of the execution by KWSC of the 2006 Contract, and m the further
consideration of the releases herein made, sufficiency of which consideration is hereby
acknowledged, the City does for itself and its Council Members, agents, employees and
assigns, hereby and forever release and discharge KWSC, its members, representatives,
employees, agents and assigns, whether specifically mentioned or not, of and from any
and all known and unknown liability, actions, causes of action, claims, demands,
damages, costs, expenses, claims for contribution or indemnity, and/or compensation of
any kind whatsoever arising out of or allegedly relating to any of the following:

(a)  the Settlement Agreement executed by the Parties on or about September
13, 2001, in connection with Cause No. 14,130 filed in the 27th Judicial District Court of

Lampasas County, Texas (2001 Settlement Agreement”), together with the Judgment

entered in said cause;

(b)  the 2001 Contract;

(¢) any alleged breach by KWSC of the 2001 Settlement Agreement or the

2001 Contract, or of any prior agreement between the Parties;

(d) any alleged failure of KWSC to comply with any provision of the 2001

Settlement Agreement or 2001 Contract, or of any prior agreement between the Parties;
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(e)  any alleged conversion by KWSC of any property or property right owned
or claimed by the City including (without limitation) rights to raw or treated water or
capacity to treat water from CTWSC’s water treatment plant and any water storage and
transmission capacity in any facilities owned by CTWSC or KWSC;

(f) any alleged failure of KWSC to provide water or water storage or
transmission capacity to the City in quantities and/or at rates allegedly required by any
contract, including the 2001 Contract and the 2001 Settlement Agreement, at any time up
to the effective date hereof;

(g)  any claim or action asserted or alleged by the City against KWSC and
CTWSC relating to the 2000 Contract, the 2001 Contract, the 2001 Settlement
Agreement or to the sale, production, treatment, provision or transmission of water by or
from either of the Parties;

(h)  any alleged entitlement to attorney’s fees or costs by the City relating to the
above-listed causes;

(i) any claim for declaratory relief, damages, unjust enrichment, constructive
trust, attorneys’ {ees, costs of suit, interest and other or further relief asserted or which
could have been asserted by the City in the Lawsuit, including, without limitation, claims
for accounting, over-billing, failure to pay or allow credit for interest on escrow and/or

reserve accounts maintained by or for the benefit of KWSC and/or the City;
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) any and all other claims and/or causes of action which the City has or may
have by reasons of the transactions and occurrences described more fully in the pleading
identified as the First Amended Petition in Intervention of City of Lampasas, Texas, or
any other petition or pleading filed by the City in the Lawsuit, including any alleged
entitlement to attorney’s fees or costs by the City. relating to any of the above or
foregoing causes;

PROVIDED, HOWEVER, the foregoing does not release any claims based upon
requests by the City for correction of billing errors since January 2006 and Billing

Adjustments under Section 4.9B of the 2006 Contract.

7. KWSC Releases. Effective as of the Effective Date of this Agreement, for

and i consideration of the execution by the City of the 2006 Contract and of the releases
herein made, the sufficiency of which consideration-is hereby acknowledged, KWSC
does by these presents, for itself, its Board of Directors, its members, employees and
assigns, hereby and forever release and discharge the City, its Council Members,
representatives, employees, agents and assigns, whether specifically mentioned or not, of
and from any and all known and unknown liability, actions, causes of action, claims,
demands, damages, costs, expenses, claims for contribution or indemnity, and/or
compensation of any kind whatsoever arising out of or allegedly relating to any of the
following:

(a)  the 2001 Settlement Agreement;
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(b)  the 2001 Contract;

(c)  any alleged breach of the 2001 Settlement Agreement or the 2001 Contract
by the City, or of any prior agreement between the Parties;

(d) any alleged failure of the City to comply with any provision of the 2001
Settlement Agreement or 2001 Contract, or of any prior agreement between the Parties;

(e) any claim or action asserted or alleged by KWSC against the City relating
to the 2000 Contract, the 2001 Contract, the 2001 Settlement Agreement or to the sale,
production, treatment, provision or transmission of water by or from either of the Parties;

(D) any alleged entitlement to attorney’s fees or costs by KWSC relating to the
above listed causes;

(g)  any claim for declaratory relief, damages, unjust enrichment, constructive
trust, attorneys’ fees, costs of suit, interest- and other or-further relief asserted or which
could have been asserted by KWSC in the Lawsuit, including, without limitation, claims
for accounting, over-billing, failure to pay or allow credit for interest on escrow and/or
reserve accounts maintained by or for the benefit of KWSC and/or the City;

(h)  any and all other claims and/or causes of action which KWSC has or may
have by reasons of the transactions and occurrences described more fully in the pleading
identified as Kempner’s First Amended Petition and C_ross-Action, or any other petition
or pleading filed by any party in the Lawsnuit, including any alleged entitlement to

attorney’s fees or costs by KWSC relating to any of the above or foregoing causes;

Amended Sefilement, Compromise, Release and Tolling A greement
Page 12 of 18 '



PROVIDED, HOWEVER, the foregoing does not release any claims based upon
requests by KWSC for correction of billing errors since January 2006 and Billing
Adjustments under Section 4.9B of the 2006 Contract.

&. Dismissal of Claims. In the event any lawsuit between the Parties is on file

at such date as the 2006 Contract becomes effective, then, within ten days after the 2006
Contract becomes effective under paragraph 2.a or 2.b above, the Parties will dismiss
with prejudice all claims asserted by them against each other which relate to any of the
matters released herein. More particularly, (i) if, at such date, a notice of nonsuit has not
been previously filed, then the Parties will dismiss with prejudice all claims asserted
against each other in the lawsuit, and (11) if at such date a re-filing under paragraph 3.d(2)
above has occurred, then the Parties will dismiss with prejudice all claims asserted
against each other i the new lawsuit contemplated und;r paragraph-3.d(2) above.

9, Warranty of Authority. KWSC warrants and acknowledges that the Board

of Directors of KWSC has approved this Agreement and that the person signing on behalf
of KWSC has full authority to execute this Agreement on behalf of KWSC.

10.  Warranty of Authority. The City warrants and acknowledges that the City

Council of the City has approved this Agreement and that the person signing on behalf of

the City has full authority to execute this Agreement on behalf of the City.

11.  Doubtful Claims. It is agreed and understood by the Parties that this 1s a

settlement of doubtful and disputed claims and that this settlement is not to be construed
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as an admission of liability on the part of the City, KWSC, or any person, entity or
corporation hereby released, by all of whom liability is'expressly denied.

12. Review of Agreement. It is further acknowledged that the undersigned and

the respective Board of Directors and Council Members of the Parties have directed that
the undersigned persons execute the same based wholly upon their own judgment and
knowledge of the claims, liability questions and alleged damages involved herein.

13, Counterparts. This Agreement may be executed in multiple originals.
Properly executed signature pages, whether they constitute original signature pages,
copied signature pages, or facsimile copied signature pages, may be attached to the
original Amended Settlement, Compromise, Release and Tolling Agreement. Any such
copied signature page or facsimile copied signature page attached to the original
Amended Settlement, -Compromise, Release and Tolling Agreement-will have the same
force and effect as an original signature page.

14.  Severability. In the event that, at the beh;est of USDA-RD or other state or
federal agency, any provision contained in this Agreement (including the provision for
interim operation, or any aspect thereof, under the 2006 Contract) shall be held to be
invalid, illegal or unenforceable in any- respect, such invalidity, illegality or
unenforceability of such provision shall not affect any other provision of this Agreement,
and this Agreement shall be construed (i) as if such invalid, illegal or unenforceable

provision had never been contained herein, and (ii) notwithstanding the foregoing, and to
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the maximum extent possible, to effectuate the intent of the Parties as set forth in this

Agreement and in the 2006 Contract.,

WITNESS OUR HANDS on this the A& day of (ficqest ,
{

2006.

T e
Print Ngfae: Y Jarch (% luse i
Title:/_VUQ G oot
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THE STATE OF TEXAS §
§
COUNTY OF /ﬂﬁmg@@%fj §

BEFORE ME, the undersigned authority, on this day persomally appeared

Ef)hp AL B kas s, , known to me to be the person whose name is
subscribed to the foregoing instrument and acknowledged to me that he/she is authorized
to execute this Agreement on behalf of KEMPNER WATER SUPPLY CORPORATION,

that he/she understood the same and executed the same for the purposes and
consideration therein expressed.

GIVEN UNDER MY HAND and seal of office this the _3& chay of
ﬁiamgﬂ’ 2006.

7"¥{ A ﬁﬂf O AGTN N AN AAA GG AT Ad S At _IV*E::_-\ Mj R\%{Z Y\é' "
WRVEg,  SUSAN ISENBURG; (o an S ANy,
St i TNOTARY PUBLIC, STATE OF TEXAS &

5(. % Notary Public
‘wi STATE OF TEXAS
‘SE’" My Commission

"”’SOF““\“ Expires O7/DG/2007~

RGN
nrmnaunnnuavunnnn&qnlﬂ RERPORERERBG R IE

THE STATE OF TEXAS §

COUNTY OB~ 2/ Ry D) §
BEFORE ME, the undersigned authority, on this day personally appeared
Y22 AN /]/J(fL] 2t , known to me to be the person whose name is
subscribed to the foregoing instrument and acknowledged to me that he/she is authorized
to execute this Agreement on behalf of THE CITY OF LAMPASAS, TEXAS, that he/she
understood the same and executed the same for the purposes and consideration therein

expressed.

ﬂonnoﬁﬁoﬁﬁhwﬁ;
nuu
%w ncuuuna\

GIVEN UNDER MY HAND and seal of office this the 225’ ckfay of
4:(/%5 LT, 2006.

r‘#\h'ﬁ"rﬁﬁr"hﬂﬁﬁ e (_\5 /;&é/’\/\\# & : :
MY p% ‘SUSAN ISI:NL,i ﬁ,ﬂ,: “NOTARY PUBLIC, STATE OF fEXASJ
__:20' % Notary Public
v, 4 STATE OF TEXAS
vl bed My Commission

k
‘i{;,p,r«‘* Explras 07/03/200,

g 4ununuv4aauuuvaﬁ$ubuvﬂv¢»4$nuuu d
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APPROVED

BE ‘T LLOYD TJ
ME$ CHRISMAN PHILLIPS
A

y for Kempner Water Supply Corporation

<7 'ﬂw@’mcm@
JOHN J. MCKETTA, 1II -
HELEN CURRIE FOSTER

Attorney for the City of Lampasas
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CAUSE NO. 207,477

KEMPNER WATER SUPPLY § IN THE DISTRICT COURT
CORPORATION §
§
VS. § 169TH JUDICIAL DISTRICT
§
CENTRAL TEXAS WATER §
SUPPLY CORPORATION ' § BELL COUNTY, TEXAS

AMENDED SETTLEMENT, COMPROMISE, RELEASE AND TOLLING
AGREEMENT

This Amended Settlement, Compromise, Release and Tolling Agreement
(“Agreement”) is entered into by and between KEMPNER WATER SUPPLY
CORPORATION (“KWSC”) and TﬁE CITY OF LAMPASAS, TEXAS (the “City”) on
the last date written herein. KWSC and the City may hereafter be collectively referred to
as “Parties.” The Parties agree as follows: |

7 WHEREAS, KWSC is a Texas non-profit corporation, organized aﬁd established
under Chapter 67, Texas Water Code (formerly Article 1434a, R.C.S. of Texas 1924, as
amended), and KWSC independently owns and operates its potable water distribution
system in order to provide potable water to its customers; and

WHEREAS, the City is a Texas municipal corporation chartered under Article X1,
§ 5 of the Texas Constitution, and the City indépendeﬁtly owns and operates its potable
water distribution system in order to provide potable water to its customers; and

WHEREAS, as pait of settlement of litigation between KWSC and the City in

2001, the Parties agreed that prior contracts between them needed to be amended,



modified and completely replaced by the Wholesale Water Supply Contract entered into
as of September 13, 2001 (the “2001 Contract”); and

WHEREAS, KWSC and the City have operated pursuant to the 2001 Contract to
this date; and

WHEREAS, disputes have arisen between and among KWSC, the City, and
Central Texas Water Supply Corporation (“CTWSC”), resulting in litigation brought by
KWSC in Cause No. 15,419, Kempner Water Supply Corporation vs. Central Texas
Water Supply Corporation, 27™ Judicial District Court of Lampasas County, Texas, said
lawsuit having been transferred to Bell County and nov‘v referred to as Cause No. 207,477
C, Kempner Water Supply Corporation vs. Central Texas Water Supply Corporation,
169™ Judicial District Court of Bell County, Texas ("Lawsuit"); and

WHEREAS, on February 21, 2006, the City and KWSC agreed to a 2006
Wholesale Water Supply Contract which was submitted to the United States Department
of Apgriculture-Rural Development (“USDA-RD”) for its concurrence; and

WHEREAS, on February 21, 2006, the City and KWSC also agreed to a
Settlement, Compromise, and Release Agreement which was also submitted to USDA-
RD for its concurrence; and

WﬁEREAS, in response to the comments of USDA-RD, the City and KWSC have
agreed to and submitted to USDA—RQ certain amenqunts to the 2006 Wholesale Water

Supply Contract (the “2006 Contract” herein means and includes agreed amendments
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thereto) (a copy of the 2006 Contract is attached Bercto as Exhibit A), which 2006
Contract shall be effective upon !written concurrence from USDA-RD in the form
attached hereto or as it may be modified in future by agreement of the Parties in order to
gain the concurrence of USDA-RD; and

WHEREAS, KWSC has obtained a commitment for approximately $33 million in
loan funds from the Texas Water Development Board (“TWDB”) in order to acquire
additional water treatment, storage z;nd transmission facﬂities, through construction and
through purchase, and to pay off all KWSC indebtedness to USDA-RD (“TWDB Loans”
as defined in the 2006 Contract); and

WHEREAS, the Parties have determined that it is in their mutual best interests and
in the best interests of their respective members and customers to provide for the 2006
Contract_to become effective in the event that KWSC-repays all of-its indebtedness to
USDA-RD before USDA-RD provides its concurrence in the 2006 Contract, or, if those
events do not occur by September 1, 2006, to provide for interim operation with a tolling
agreement and nonsuit pending the 2006 Contract becoming effective, and further to
provide a means to fully settle and resolve all claims\ and counterclaims between them
that have been asserted and/or which might have been asserted in the above-styled and

numbered clause, and to amend the February 21, 2006 Settlement, Compromise and

Release Agreement to address the matters herein; and

Amended Settleruent, Compromise, Release and Tolling A greement
Page3 of 18



NOW, THEREFORE, for the consideration herein expressed, the Parties agree as

follows:

1 Superseding Amendment.  This Amiended Settlement, Compromise,

Release and Tolling Agreement supersedes and replaces the February 21, 2006
Settlement, Compromise, and Release Agreement executed by the Parties.

2. Condition Precedent and Effective Date. A condition precedent to the

effectiveness of paragraphs 6, 7 and 8 of this Agreement is that the 2006 Contract has
become effective. The effective date of paragraphs 6, 7 and 8 of this Agreement
(“Effective Date”) shall be the date, or earlier date, wupon which the 2006 Confract
becomes fully effective under either or both of 2.a. Ior 2.b. below (i.e., not merely in
interim operation). The remaining covenants of this Agreement shall become effective
upon execution of this Agreement by the Parties. The 2006 Contract shall become

effective (the “Effective Date” of the 2006 Contract as defined therein) on the earliest to

occur of the following: -

a. Concurrence by USDA-RD to the 2006 Contract. KWSC and the
City have been notified by letter dated August 22, 2006, from Bryan Daniel, State
Director of USDA-RD, that USDA-RD has conc¢urred in the 2006 Contract,
conditioned only upon the payoff by KWSC of USDA-RD Loans 91-06 and 91-07
to KWSC, as evidenced by the security agreements and promissory notes relating

thereto. Therefore, upon the date that KWSC warrants to the City that it has
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caused to be tendered the amount demanded by USDA-RD in discharge of KWSC
indebtedness to USDA-RD for USDA-RD Loans 91-06 and 91-07, the 2006
Contract shall become effective, and paragraphs 6, 7 and 8 of this Agreement shall
become effective, irrevocable and fully bindljng and enforceable between the

Parties.

b.  Repayment by KWSC of All Indebtedness to USDA-RD. "KWSC
Indebtedness" shall mean USDA-RD loans 9.1-01, 91-02, 91-06 and 91-07 to
KWSC as evidenced by the security agreements and promissory notes relating
thereto. The Parties agree thaf upon the date that KWSC warrants to the City that
it has caused to be tendered the amount demanded by USDA-RD in discharge of
all KWSC Indebtedness to USDA-RD, the 2006 Contract shall become effective
between the Parties as if USDA-RD had concurred therein, and paragraphs 6, 7
and 8 of this Agreement shall become effective, irrevocable and fully binding and
enforceable between the Parties. KWSC agree; promptly to provide to the City
copies _of documents confirming such tender to USDA-RD of the amount

designated by USDA-RD,

3. Interim Operation/Tolling Agreement/September 1, 2006. If USDA-RD’s

unconditional concurrence (“2.a” above) or KWSC payioff of KWSC Indebtedness (“2.b”

above) has not occurred by September 1, 2006, the Parties shall operate under the Interim

Amended Settlement, Compromise, Release and Tolling A greement
Page 5 of 18



Operation/Tolling Agreement set forth in this paragtaph 3 until the 2006 Contract
becomes effective.
a.  Beginning September 1, 2006, and until the occurrence of “2.a.” or
“2.b.” above, or until the Parties mutually agree otherwise in a duly executed
written instrument, the Parties agree to operate on an interim basis under all terms
of the 2006 Contract as if fully effective.
b. For -purposes of interim operatign' under the 2006 Contract, the
Parties agree that “Effective Date” in the 2006 Contract shall mean September 1,
2006. For example, for purposes of the Effecti\;e Date Adjustments in Section 4.9
of the 2006 Contract, “Effective Date” shall be September 1, 2006.
C. USDA-RD. During interim operation under the 2006 Contract, the
Parties agree to work diligently and in good faith to take prompt and reasenably
necessary steps to secure (i) USDA-RD’s unconditional concurrence in the 2006
Contract, including submittal to USDA-RD of any mutually agreed modifications
to the 2006 Contract and (if required) settlement agreement, and (ii) KWSC's
warranty to the City that it has caused to be tf;ndered the amount demanded by
USDA-RD in discharge of all KWSC Indebtedness.

d. Nonsuit and Tolling.

(1)  The City and KWSC agree that within 10 calendar days after

September 1, 2006, if the 2006 Contract and this Agreement have not
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already become effective under “2.a.” or #“2.b.” above, the Parties shall each
file a notice of nonsuit without prejudice of all currently pending claims
against the other in the lawsuit.

(2)  The Parties expressly agree that, provided (i) KWSC is in
compliance with this Agreement and the Parties are operating under the
2006 Contract on an interim basis as provided herein, and (if) KWSC is
diligently pursuing funding of TWDB Loiéms described in the 2006 Contract
and still has outstanding unfunded loan commitments from TWDB for the
TWDB Loans described in the 2006 Contract, the City will not refile its
claims against KWSC. The foregoing notwithstanding, the Parties further
agree that (i) unless the 2006 Contract (m its current form or as it may be
modified by .agreement of the Parties) has become effective pursuant to
“2.a.”" or “2.b.” above, the City may re-file these claims at any time after
September 1, 2007, and (ii) in the event of such re-filing, KWSC shall not
assert Timing Defenses :with respect to the Tolling Period (both as defined
below). Nothing herein shall constitute any acknowledgment by KWSC as
to the validity or merit of any of the City’s claims tolled hereunder.

(3)  Tolling.

L The Tolling Period means the period which extends

from March 30, 2004 until the earlier of 90 days after September 1,
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2007, or such earlier date (if any) of re-filing of the Lawsuit pursuant
to paragraph 3.b above with respect to KWSC. The Tolling Period
may be extended by written ag:reément of the Parties.

il The Parties agree that all time periods governing any
Timing Defenses shall be tolled during the Tolling Period. “Timing
Defenses” shall’mean any affirmative defenses based on statute(s) of
limitation, statute(s) of repose, laches or the passage of time to any
claims, known or unknown, that the City may have against KWSC,
or to any claims, known or unknown, that KWSC may have against
the City. This Agreement shall niot revive any claim that is barred
before March 30, 2004 by any Timing Defense. Any lawsuit filed
pursuant to this subparagraph 3.d shall be deemed by the Parties to
be treated as if it were filed on March 30, 2004, so that no prejudice

will have occurred by the nonsuit contemplated herein.

TWDB Loans. KWSC-rcpresents and warrants to the City that, to the best

of KWSC’s knowledge, information and belief, TWDB does not and will not require

review, approval, or any change to the 2006 Contract as a condition of funding the

TWDB Loans, as reflected by the TWDB letter attached as Exhibit B.

Agreement to Cooperaté. In consideration of the undeértakings herein, and

assuming TWDB seeks no changes to the 2006 Contrdct, upon the Parties’ execution of
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this Agreement the City will cooperate with KWSC iq seeking the closing of the TWDB
Loans, as further set forth in Section 4.6 of the 2006 Contract.

6. City Releases. Effective as of the Effective Date of this Agreement, for and
in consideration of the. execution by KWSC of the 2006 Contract, and in the further
consideration of the releases herein made, sufficiency of which consideration is bereby
acknowledged, the City does for itself and its Councii Members, agents, employees and
assigns, hereby and forever release and discharge KWSC, its members, representatives,
employees, agents and assigns, whether specifically mentioned or not, of and from any
and all known and unknown liability, actions, causes of action, claims, demands,
damages, costs, expenses, claims for contribution or indemnity, and/or compensation of
any kind whatsoever arising out of or allegedly relating to any of the following:

(a)  the Settlement Agreement executed by.the Parties on or about September
13, 2001, in connection with Cause No. 14,130 filed in the 27th Judicial District Court of

Lampasas County, Texas (“2001 Settlement Agreement”), together with the Judgment

entered in said cause;

(b)  the 2001 Contract;
(c)  any alleged breach by KWSC of the 2001 Settlement Agreement or the

2001 Contract, or of any prior agreement between the Parties;

(d)  any alleged failure of KWSC to comply with any provision of the 2001

Settlement Agreement or 2001 Contract, or of any prior agreement between the Parties;
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(e)  any alleged conversion by KWSC of any property or property right owned
or claimed by the City including (without limitation)' rights to raw or treated water or
capacity to treat water from CTWSC’s water treatment plant and any water storage and
transmission capacity in any facilities owned by CTWSC or KWSC;

§i) any alleged failure of KWSC to pro;vide water or water storage or
transmission capacity to the City in quantities and/or at rates allegedly required by any
contract, including the 2001 Contract and the 2001 Settlement Agreement, at any time up
to the effective date hereof;

(g) any claim or action asserted or alleged by the City against KWSC and
CTWSC relating to the 2000 Coptract, the 2001 Contract, the 2001 Settlement
Agreement or to the sale, production, treatment, provision or transmission of water by or
from either of the Parties;

(h)  any alleged entitlement to attorney’s fees or costs By the City relating to the
above-listed causes;

(i) any claim for declaratory relief, damages, unjust enrichment, constructive
trust, attorneys’ fees, costs of suit, inferest and other or further relief asserted or which
could have been asserted by the City in the Lawsuit, including, without limitation, claims
for accounting, over-billing, failure to pay or allow credit for interest on escrow and/or

reserve accounts maintained by or for the benefit of KWSC and/or the City;
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() any and all other claims and/or causes of action which the City has or may
have by reasons of the transactions and occurrences described more fully in the pleading
identified as the First Amended Petition in Intervention of City of Lampasas, Texas, or
any other petition or pleading filed. by the City in the Lawsuit, including any alleged
entitlement to attorney’s fees or costs by the City, relating to any of the above or
foregoing causes;

PROVIDED, HOWEVER, the foregoing does hot release any claims based upon
requests by the City for correction of billing errors’ since January 2006 and Billing

Adjustments under Section 4.9B of the 2006 Contract.

7. KWSC Releases. Effective as of the Effective Date of this Agreement, for

and in consideration of the execution by the City of the 2006 Contract and of the releases
herein made, the sufficiency of which consideration-is hereby acknowledged, KWS€E
does by these presents, for itself, its Board of Directors, its members, employees and
assigns, hereby and forever release and discharge the City, its Council Members,
representatives, employees, agents and assigns, whether specifically mentioned or not, of
and from any and all known and unknown liability, actions, causes of action, claims,
demands, damages, costs, expenses:, claims for contribution or indemnity, and/or
compensation of any kind whatsoever arising out of or allegedly relating to any of the

following:

(a)  the 2001 Settlement Agreement;
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(b)  the 2001 Contract;

(c)  any alleged breach of the 2001 Settlement Agreement or the 2001 Contract
by the City, or of any prior agreement between the Pan'ties;

(d)  any alleged failure of the City to comply with any provision of the 2001
Settlement Agreement or 2001 Contract, or of any prior agreement between the Parties;

(e) any claim or action asserted or alleged by KWSC against the City relating
to the 2000 Contract, the 2001 Contract, the 2001 Settlement Agreement or to the sale,
production, treatment, provision or transmission of water by or from either of the Parties;

(D) any alleged entitlement to attorney’s fees or costs by KWSC relating to the
above listed causes;

(g)  any claim for declaratory relief, damages, unjust enrichment, constructive
trust, attomeys’ fees, costs of suit, interest-and other or-further relief asserted or which
could have been asserted b;f KWSC in the Lawsuit, ingzluding, without limitation, claims
for accounting, over-billing, failure to pay or allow credit for interest on escrow and/or
reserve accounts maintained by or forlthc benefit of KWSC and/or the City;

(h)  any and all other claims and/or causes of action which KWSC has or may
have by reasons of the transactions and occuirences described more fully in the pleading
identified as Kempner's First Amended Petition and Cross-Action, or any other petition
or pleading filed by any party in tﬁc Lawsuit, including any alleged entitlement to

attorney’s fees or costs by KWSC relating to any of the above or foregoing causes;
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PROVIDED, HOWEVER, the foregoing does not release any claims based upon
requests by KWSC for correction of billing errors; since January 2006 and Billing

Adjustments under Section 4.9B of the 2006 Confract.

8. Dismissal of Claims. In the event any lawsuit between the Parties is on file

at such date as the 2006 Contract becomes effective, then, within ten days after the 2006
Contract becomes effective under paragraph 2.a or 2.b above, the Parties will dismiss
with prejudice all claims asserted by them against each other which relate to any of the
matters released herein. More particularly, (i) if, at such date, a notice of nonsuit has not
been previously filed, then the Parties will dismiss with prcjlidice all claims asserted
against each other in the lawsuit, and '(ii) if at such date a re-filing under paragraph 3.d(2)
above has occurred, then the Parties will dismiss with prejudice all claims asserted
against each other in the new lawsuit pontemplated undstr paragraph-3.d(2) above.

2 Warranty of Authority. KWSC warrants and acknowledges that the Board

of Directors of KWSC has approved this Agreement and that the person signing on behalf
of KWSC has full authority to execute this Agreement on behalf of KWSC.

10.  Warranty of Authority. The City warrants and acknowledges that the City

Council of the City has approved this Agreement and that the person signing on behalf of

the City has full authority to execute this Agreement on jbehalf of the City.

11.  Doubtful Claims. It is agreed and understood by the Parties that this is a

settlement of doubtful and disputed claims and that this settlement is not to be construed
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as an admission of liability on the part of the City, KWSC, or any person, entity or

corporation hereby released, by all of whom liability is'expressly denied.

12.  Review of Agreement. It is further acknowledged that the undersigned and

the respective Board of Directors and Council Members of the Parties have directed that
the undersigned persons execute the same based wholly upon their own judgment and
knowledge of the claims, liability quéstions and alleged damages involved herein,

13.  Counterparts. This Agreement may be ‘executed in multiple originals.
Properly executed signature pages, whether they constitute original signature pages,
copied signature pages, or facsimile copied signature pages, may be attached to the
original Amended Settlement, Compromise, Release and Tolling Agreement. Any such
copied signature page or facsimile copied signature page attached to the original
- Amended Settlement, Compromise, Release and Tolh’ﬁg Agreement-will have the same
force and effect as an original signature page.

14, Severability. In the event that, at the behest of USDA-RD or other state or
federal agency, any provision contained in this Agreement (including the provision for
interim operation, or any aspect thereof, under the 2006 Contract) shall be held to be
invalid, illegal or unenforceable in any - respect, such invalidity, illegality or
unenforceability of such provision shall not affect any other provision of this Agreement,
and this Agreement shall be construed (i) as if such invalid, illegal or unenforceable

provision had never been contained herein, and (if) notwithstanding the foregoing, and to
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the maximum extent possible, to effectuate the intent of the Parties as set forth in this

Agreement and in the 2006 Contract..

_ B 1¢
WITNESS OUR HANDS on this the -1 8 day of ﬁu6_5@+ ;

2006.

Prtha eﬁ[ﬂiﬂ/’/ﬁc ,ﬁ{/%%L
Title: < ffen. 7/ /“f'lLZS/ 7" LIS

5 N
Dot N Yjﬁ\fcét( Lube

Title: WQ /Qﬂz(_
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THE STATE OF TEXAS

COUNTY OF /CQ mp@ 2%

BEFORE ME, the undersigned authority, on this day personally appeared

Roherd A S, Kkasi<s -, known to me to be the person whose name is
subscribed to the foregoing instrument and acknowledged to me that he/she is authorized

to execnte this Agreement on behalf of KEMPNER WATER SUPPLY CORPORATION,
that he/she understood the same and executed the same for the purposes and

consideration therein expressed.

§
§
§

GIVEN UNDER MY HAND and seal of office this the 38" day of
(sgessd™ 2006,

v fvfxﬁﬁﬂﬂ\’vﬁﬁﬂﬂra N et fr e e sy P o A v e ety <.

IRG
Sy, SUSAN ISENBURG: —GTARY PUBLIC, STATE OF TEXAS

&% Natary Public §
%2 STATE OF TEXAS 3 3
}f" My Commission z
fsoﬂ“:\* Explres 07/03/2007 %

"Hu t
mu'mtw-\wvusnunw;l}nwE«Uﬂ%ﬁlzaﬂgﬂﬂﬁsk‘m‘

THE STATE OF TEXAS §

. _ - §
COUNTY OB 2 /Ryt ) §
BEFORE ME, the undersigned authority, on this day personally appeared
TSzl Aploent ., known to me to be the person whose name is

subscribed to the foregoing instrment and acknowledged to me that he/she is authorized
to execute this Agreement on behalf of THE CITY OF LAMPASAS, TEXAS, that he/she

understood the same and executed the same for the purposes and consideration therein

expressed.

I Y ST QR Attt 2t o v v
SO,
B
Q\sy Wl o,\

i
GIVEN DER MY HAND and seal of office this the Qgﬁ_'f éﬁy of

Lo 0T, 2006,
—\SAWY\Q&/M &éaécf

“"'“"ﬁﬁﬁﬂﬂﬁfm ETEPE ALY L0 0T A7 7y ¥ e f 2 o 1, v Q
0k, SUSAN ISENBURGE NOTARY PUBLIC, STATE OF TEXAY)

d

§ z° % Notary Public §
i rir_= STATE QF TEXAS #
i -m,- ¢ My Commission #

Pi‘
5 o TR Explres 07/03/2007 2

IR BB IR D B BT B B s e
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APPROVED: ( a\n‘
.—a
T LLOYD

) ]
‘@; CHRISMAN PHILL]P S
Atlors

y for Kempner Water Supply Corporation

JOHN J. MCKETTA, 11l -
HELEN CURRIE FOSTER

Attorney for the City of Lampasas
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